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MEMORANDUM OPINION
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HARVEY, Judge:

A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of drunken driving, drunken driving resulting in personal injury, and involuntary manslaughter (two specifications), in violation of Articles 111 and 119, Uniform Code of Military Justice, 10 U.S.C. §§ 911 and 919 [hereinafter UCMJ].  The convening authority approved only so much of the adjudged sentence as provided for a dishonorable discharge, confinement for seven years, and reduction to Private E1.  The convening authority credited appellant with fifty-three days of confinement credit, representing credit for punishment previously imposed under Article 15, UCMJ, pursuant to United States v. Pierce, 27 M.J. 367 (C.M.A. 1989), and one day of pretrial confinement credit.

This case is before the court for mandatory review pursuant to Article 66, UCMJ.  In addition to the parties’ briefs, we have considered matters presented in oral argument, those matters personally raised by appellant, and the record of trial.  Appellate defense counsel assert six assignments of error (AE).  Appellant presents five issues for our consideration pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), two of which mirror assignments of error asserted by appellate defense counsel.  Our dissenting brother asserts that appellant was denied a fair trial because the military judge erroneously failed to grant a challenge for cause (AE I), admitted inflammatory photographs (AE’s II and III), excluded defense exhibits (AE IV), and failed to give an uncharged misconduct and spillover instruction.  He concludes that the military judge’s decisions constituted cumulative error mandating reversal.  We respectfully disagree that these matters constituted errors individually or cumulatively.  We agree with the parties that the findings should be modified as requested by appellant (AE V) due to multiplicity.

FACTS

The critical issue at trial was whether appellant or Specialist (SPC) O was driving appellant’s Jeep Wrangler automobile [hereinafter Jeep] on 15 August 1997, when it rolled over, killing Ms. D and Ms. N and injuring appellant and SPC O.

First Drunk Driving Incident

At approximately 0245, on 16 January 1997, appellant was stopped by the military police for speeding.  Appellant was returning to his barracks with three passengers in his Jeep.  After failing a field sobriety test, appellant was administered a breathalyzer test at the military police station at 0342, which showed a concentration of 0.173 grams of alcohol per 210 milliliters of breath.

Second Drunk Driving Incident

On 14 August 1997, from about 1700 to 2330, appellant was drinking alcohol in the barracks and at a club.  At about 0030, 15 August 1997, appellant left the barracks and drove alone to a bar where Ms. N and Ms. D were shooting pool.  At the bar, appellant met SPC O for the first time.  Specialist O was drinking alcohol with his brother-in-law, Mr. M.  The bartender served appellant a coke and a beer, but he did not drink either of them.  The bartender thought SPC O was more intoxicated than appellant.
  Specialist O gave Mr. M his car keys and said that he was leaving with appellant.  At closing time, SPC O, appellant, Ms. N, and Ms. D left the bar in appellant’s Jeep.
  Specialist O testified
 that:  (1) he left with Ms. D because he thought he might be able to have sexual intercourse with her; (2) he sat on the back seat; (3) Ms. D sat on his left leg because there was a large speaker on appellant’s backseat; (4) appellant drove and Ms. N sat on the front right seat; and (5) he subsequently fell asleep soon after departing the bar and awoke as the Jeep skidded out of control.

At approximately 0200, appellant passed a vehicle containing three soldiers.  The speed limit was 45 MPH, and the road surface was dry.  Appellant’s Jeep crossed a bridge, veered left, struck a guardrail and construction barrel on the left side of the highway, crossed back over the highway, and then rolled over several times before coming to rest on the right side of the highway.  Appellant, SPC O, and the two women were thrown from appellant’s Jeep as it rolled.  Eyewitnesses estimated that appellant’s Jeep was going between 55 and 80 MPH when it struck the guardrail, and that it rolled over two to five times before coming to rest on its side.  Several soldiers immediately pulled over near appellant’s wrecked Jeep and rendered assistance.

Appellant and Ms. N landed near each other on one side of the Jeep.  Ms. D and SPC O were found close to each other on the other side of the Jeep.  The Jeep’s detached roof was partially on top of Ms. D.  At the scene of the accident, SPC O was found rocking back and forth and saying that he only needed a ride home.  Specialist O also said that he did not know who had been driving the Jeep, did not know the other victims, and did not know how the accident occurred.  Specialist O received a variety of injuries, including a concussion, in the accident.

Both appellant and SPC O provided blood samples for blood alcohol tests.  Appellant’s blood sample, which was taken at 0521 on 15 August 1997, showed an alcohol concentration of 0.121 grams of alcohol per 100 milliliters of blood.  Specialist O’s blood sample, which was taken at 0418 on 15 August 1997, showed an alcohol concentration of 0.117 grams of alcohol per 100 milliliters of blood.  Both blood alcohol concentrations would have been higher at the time of the accident.

Appellant’s defense counsel informed the court-martial panel in his opening statement that appellant suffered amnesia from the horrific head injuries he suffered in the accident, that appellant did not recall what happened, and that appellant would not be testifying.

DISCUSSION

Challenge for Cause (AE I)

Facts

The military judge inquired during preliminary voir dire if any of the panel members, or anyone close to them, had “been the victim of an alleged drunken driving accident.”  Command Sergeant Major (CSM) D responded that a drunk driver killed his aunt and uncle “about a year ago.”  During individual voir dire, CSM D clarified that the accident actually occurred about four years previously, but that it “seemed like it was last year.”
  The drunk driver was convicted, but CSM D did not know the sentence that was imposed.  Command Sergeant Major D explained that although he was close to his aunt and uncle, he would not allow their deaths to affect his decision in appellant’s case, and he would base his determination of appellant’s case solely on the matters presented at trial.

The only defense questions of CSM D on individual voir dire dealt with:  (1) his position as the acting garrison sergeant major at the time of the accident and his corresponding access to blotter reports; (2) the decision by the garrison commander to set up gate checkpoints to check for seat belt use shortly after the accident; and (3) CSM D's personal involvement in two auto accidents when he was younger (one involving a head-on collision with a tree and the other involving the rolling of his vehicle, neither of which involved injury to CSM D).

The defense counsel challenged CSM D because he “has experienced an alcohol-related accident that has killed close family members and also because of his prior knowledge of the case based on his duty position as the [acting garrison] sergeant major.”  No issue was made of CSM D’s temporal confusion about the accident.  The trial counsel opposed the challenge for cause against CSM D.  The military judge denied the challenge for cause against CSM D because he had said that he could put aside the deaths of his aunt and uncle, as well as the general information received before trial about appellant’s case.  The military judge indicated, after granting preemptory challenges for both sides, that he also considered the way the members responded to their questions, including their demeanor, sincerity and earnestness, in ruling on the challenges for cause.

Law and Discussion

The party making a challenge for cause has the burden of establishing that grounds for a challenge exist.  Rule for Courts-Martial [hereinafter R.C.M.] 912(f)(3).  A member “shall be excused for cause” when it appears that the member “[s]hould not sit as a member in the interest of having the court-martial free from substantial doubt as to legality, fairness, and impartiality.”  R.C.M. 912(f)(1)(N).  This rule applies to challenges based on both actual and implied bias.  United States v. Lavender, 46 M.J. 485, 487 (1996).

Actual Bias


We apply a clear abuse of discretion standard when reviewing a military judge’s failure to grant a challenge for cause based upon a claim of actual bias.  United States v. Dinatale, 44 M.J. 325, 327-28 (1996).  Military judges enjoy great deference on actual bias challenges because they are in the best position to “observe the demeanor of court members and assess their credibility during voir dire.”  United States v. Daulton, 45 M.J. 212, 217 (1996).  “There are few aspects of a jury trial where we would be less inclined to disturb a trial judge’s exercise of discretion, absent clear abuse, than in ruling on challenges for cause.” United States v. Smart, 21 M.J. 15, 19 (C.M.A. 1985) (citation omitted).  We do not find that the military judge’s decision in appellant’s case was “‘arbitrary,’ ‘clearly unreasonable,’ or ‘clearly erroneous.’” United States v. Hughes, 48 M.J. 700, 723 (A.F. Ct. Crim. App. 1998) (citation omitted), aff’d, 52 M.J. 278 (2000).


Additionally, CSM D was not disqualified by his general knowledge of the accident that he obtained while serving as acting garrison sergeant major.  Some knowledge of the facts of the case, or an unfavorable inclination toward an offense, is not per se disqualifying.  See United States v. Napoleon, 46 M.J. 279, 283 (1997); United States v. Reynolds, 23 M.J. 292, 294 (C.M.A. 1987).  What is critical is that the member be able to lay aside any outside knowledge, association, or inclination, and decide the case fairly and impartially on its merits.  United States v. Reichardt, 28 M.J. 113, 116 (C.M.A. 1989).  The military judge’s determination of CSM D’s sincerity, as well as CSM D’s unequivocal statement that he would put aside his prior knowledge and decide the case based solely on the evidence presented in court, were sufficient to overcome appellant’s challenge for actual bias.

Implied Bias

The concept of implied bias “should be reserved for ‘extreme’ or ‘rare’ circumstances.” United States v. Minyard, 46 M.J. 229, 235 (1997) (Crawford, J. dissenting) (citation omitted).  The question here is whether, as seen through the eyes of the public, a member “[s]hould not sit as a member in the interest of having the court-martial free from substantial doubt as to legality, fairness, and impartiality.”  R.C.M. 912(f)(1)(N); Minyard, 46 M.J. at 231; Daulton, 45 M.J. at 217.  Even if the military judge believes the member will be impartial, the military judge should grant the challenge for cause if “necessary to preserve the appearance of fairness in the trial.”  Hughes, 48 M.J. at 723.  Our standard of review, again, is abuse of discretion by the military judge, but “we give less deference to the military judge when implied bias is involved.”  Minyard, 46 M.J. at 231.

Command Sergeant Major D was not himself the victim of a drunken driver.  “An individual is not disqualified from serving as a court-member solely because the individual, or a family member, has been the victim of a crime similar to the one charged against the accused.”  Hughes, 48 M.J. at 723 (upholding denial of a challenge for cause of a panel member who was “very close” to a sister that was the victim of sexual abuse by a family friend several decades earlier, in a case involving charges of indecent acts on a child) (citing United States v. Brown, 34 M.J. 105 (C.M.A. 1992) (upholding denial of a challenge for cause of a panel member whose 7-year-old son was the victim of a homosexual assault two years before, in a case involving charges of homosexual sodomy)).

Appellant failed to “carry his burden at trial of showing that his case is the ‘rare exception’ justifying use of the implied-bias doctrine.”  Lavender, 46 M.J. at 489.  We find that the military judge carefully considered CSM D’s ability to sit as a fair and impartial court member and properly found him qualified.  There was no appearance of unfairness.  We find no actual or implied bias.  Accordingly, we find that the military judge did not abuse his discretion in denying the challenge for cause of CSM D.

Photographs of Victims (AE’s II and III)

The military judge admitted, without defense objection, a total of seventeen prosecution photographs
 (including two enlarged photographs of the deceased victims’ battered faces) and other defense photographs showing injuries to the two deceased women, SPC O, and appellant during the merits phase of the court-martial.  Prosecution experts in forensic pathology and trauma surgery, as well as defense and prosecution traffic reconstruction experts, explained why they believed appellant or SPC O was driving based on injuries to the driver and passengers, as well as other physical evidence.  Appellant asserts that the military judge erred by admitting several of the photographs of the deceased women.

Experienced military court members are unlikely to be shocked or inflamed by photographs.  See United States v. Gray, 37 M.J. 730, 739 (A.C.M.R. 1992), aff’d, 51 M.J. 1 (1999); United States v. Redmond, 21 M.J. 319, 326 (C.M.A. 1986) (holding that victim’s reconstructed skull was properly admitted into evidence).  Absent plain error, the failure to object to improper evidence constitutes waiver.  See Military Rule of Evidence [hereinafter Mil. R. Evid.] 103(a)(1) and (d).  We do not find the two enlarged photographs of the victims’ faces to be exceptionally gruesome or inflammatory, nor are they unfairly prejudicial.  Even if erroneously admitted into evidence, their admission is not sufficiently significant to affect appellant’s substantial rights.  See UCMJ art. 59(a); United States v. Powell, 49 M.J. 460, 464 (1998); see also United States v. Carpenter, 51 M.J. 393, 396 (1999).  Thus, we find that the military judge did not commit plain error in admitting the two enlarged photographs of the victims’ faces into evidence.

Exclusion of Defense Exhibits (AE IV)

On 11 March 1998, the government served its discovery request on the defense.  On 17 April 1998, the military judge directed the government to provide additional funding for defense expert witnesses.  Approximately one week before 

trial, the military judge ordered the defense to arrange interviews of their expert witnesses by the government, because the defense had failed to provide the government timely access to its expert witnesses, as well as copies of the documents these experts intended to rely upon at trial.  On 28 May 1998, shortly before the conclusion of the prosecution’s presentation of evidence on the merits, the defense provided exhibits to the trial counsel that were part of the basis of the defense experts’ opinions.  The defense counsel asked his expert witness questions concerning an accident simulation and offered two exhibits
 as demonstrative evidence to show occupant movement during an accident.  The military judge ruled that the exhibits themselves were inadmissible, as well as some of the related testimony about the simulations and calculations.  The military judge found that the defense had engaged in sham discovery, had ambushed the prosecution, and that the exhibits had limited relevance.

The military judge has the responsibility to “screen scientific evidence or testimony to make sure it is relevant and reliable.”  United States v. Huberty, 53 M.J. 369, 372 (citation omitted), cert. denied, 121 S.Ct. 832 (2000).  The military judge may exclude evidence as a sanction for violating discovery rules in the best interests of justice.  See R.C.M. 701(g)(3)(C) and discussion; United States v. Callara, 21 M.J. 259, 263 (C.M.A. 1986).  The military judge’s ruling is reviewed for an abuse of discretion.  Huberty, 53 M.J. at 372.

We find that the defense counsel failed to lay an adequate foundation by showing how the information would be “relevant or useful” to the members.  See United States v. Latorre, 53 M.J. 179, 182 (2000).  There was no evidence that the article’s conclusions were “accepted by the scientific community at large or had even been reviewed by it.”  Id.  The computer simulation was “too cursory” and “limited,” as it was compared to a single accident.
  Id.  The simulation and the related accident
 were different from the rollover of appellant’s Jeep, making unreliable any use of the simulation “to project broad conclusions” applicable to appellant’s case.  Id.  Additionally, delaying the trial to provide the government an opportunity to challenge the scientific evidence, and to obtain articles, reports, and information to contest the defense evidence after the defense’s failure to timely comply with the judge’s earlier disclosure order, would have improperly disrupted the trial’s flow, caused undue delay, and confused and misled the members.  See Mil. R. Evid. 403.  We find no abuse of discretion by the exclusion of this evidence.

Failure to Give Uncharged Misconduct and Spillover Instructions

The military judge did not sua sponte give an uncharged misconduct instruction pertaining to appellant’s drunken driving from the barracks to the bar at 2330 on 14 August 1997 (about two hours before the fatal accident) or a spillover instruction relating to the charged drunken driving on 16 January 1997.  The members are permitted to consider evidence of the similarities
 between these drunken driving offenses because they assist in resolving the critical issue of the identity of the driver.  See Mil. R. Evid. 404(b).  We find:  (1) that the evidence reasonably supports a finding by the court members that appellant committed the prior crimes, wrongs, or acts; (2) that the information makes identity more probable; and (3) that the “probable value” of the evidence is not “substantially outweighed by the danger of unfair prejudice.”  United States v. Cousins, 35 M.J. 70, 74 (C.M.A. 1992) (citations omitted).  “[T]he prior acts of misconduct were sufficiently similar and sufficiently close in time” to the accident to be considered as evidence of identity of the Jeep’s driver.  See United States v. Fierro, 39 M.J. 1046, 1048-49 (A.C.M.R. 1994).

The defense may have had sound tactical reasons for not objecting to the military judge’s instructions and for failing to request uncharged misconduct and spillover instructions.  These instructions may have reminded the members that the similarities between the offenses could be used to show the identity of the driver of appellant’s Jeep on 15 August 1997.  See United States v. Guthrie, 53 M.J. 103, 106 (2000); see, e.g., Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, para. 7-17 (30 Sept. 1996) (C2, 18 Aug. 1999) (providing an instruction which merges the spillover and uncharged misconduct instructions when evidence under Mil. R. Evid. 404(b) is admitted).

Failure to “request additional instructions forfeits the issue on appeal,” in the absence of plain error.  Id. (citing R.C.M. 920(f); United States v. Maxwell, 45 M.J. 406, 426 (1996)).  We find that the failure to specifically instruct about how the drunken driving offenses related to each other was:  (1) waived by the defense 

counsel’s failure to make a specific objection; (2) not “plain,” that is, clear or obvious; and (3) did not materially prejudice a substantial right of appellant.  See UCMJ art. 59(a); Carpenter, 51 M.J. at 396.

Multiplicity (AE V)

Appellant claims, the government concurs, and we agree that the portions of Specification 2 of Charge I that allege that appellant injured Ms. N and Ms. D are multiplicious with Specifications 1 and 2 of Charge II (manslaughter of Ms. N and Ms. D).  We will remedy this matter in our decretal paragraph.

Appellant was not prejudiced by the failure of the military judge to dismiss the multiplicious portion from Specification 2 of Charge I because the military judge instructed the court members not to consider that portion of Specification 2 of Charge I for sentencing purposes.

Decision

We have considered appellant’s remaining assignments of error and those matters personally asserted by appellant under Grostefon and find them to be without merit.  The court affirms only so much of the finding of guilty of Specification 2 of Charge I as finds that appellant did, at or near Colorado Springs, Colorado, on or about 15 August 1997, physically control a vehicle, to wit:  A 1995 Jeep Wrangler, while impaired by 0.10 grams of alcohol per 100 milliliters of blood or greater as shown by chemical analysis, and did thereby cause said vehicle to injure Specialist Michael O’Brien, in violation of Article 111, Uniform Code of Military Justice.

The remaining findings of guilty are affirmed.  We have reassessed the sentence in accordance with the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986) and determined that the error did not affect the sentence.  The sentence is affirmed.

Senior Judge TOOMEY concurs.

CARTER, Judge, dissenting:

Challenge for Cause (AE I)

In my judgment, the military judge abused his discretion when he failed to grant the challenge for cause against Command Sergeant Major (CSM) D for both actual and implied bias.  See United States v. Dinatale, 44 M.J. 325, 327-28 (1996).  One of the few weaknesses in our military justice system is the single peremptory challenge.  See Rule for Courts-Martial [hereinafter R.C.M.] 912(g).  To ameliorate this weakness, military judges are expected to liberally grant challenges for cause.  United States v. Rome, 47 M.J. 467, 469 (1998); United States v. Smart, 21 M.J. 15, 18-19 (C.M.A. 1985).  That did not happen in this case.

Command Sergeant Major D was not automatically disqualified from being a member at appellant’s court-martial solely because a drunk driver had killed his aunt and uncle, to whom he was “close.”  See United States v. Jefferson, 44 M.J. 312, 321 (1996).  Nevertheless, individuals who have lost a close friend or a loved one to the senseless acts of a drunk driver have a particularly difficult time recovering from such a traumatic and emotional event.

The prior loss of his aunt and uncle at the hands of a drunk driver continued to have such an emotional impact upon CSM D that he first told the military judge that their deaths happened “[a]bout a year ago,” rather than four years ago, and that it just “seemed like it was last year.”  In other words, this traumatic event still affected his ability to recall it accurately.  Command Sergeant Major D’s sincere declarations of impartiality in response to the military judge’s rehabilitative questions “are not sufficient by themselves to insure legal propriety.”  United States v. Harris, 13 M.J. 288, 292 (C.M.A. 1982); see also Smart, 21 M.J. at 19.  Appellant’s trial is not “free from substantial doubt” that this tragic event in CSM D’s life did not impact his ability to render a fair and impartial verdict.  See R.C.M. 912(f)(1)(N) (providing that a member “shall be excused for cause” when it appears that the member “[s]hould not sit as a member in the interest of having the court-martial free from substantial doubt as to legality, fairness, and impartiality” (emphasis added)).

Photographs of Victims (AE’s II and III)


During the trial on the merits, the military judge admitted, without defense objection, seventeen prosecution photographs of the two deceased women in this case.  The record does not indicate that he applied a balancing analysis under Military Rule of Evidence [hereafter Mil. R. Evid.] 403 prior to admitting any of these photographs.  Prosecution Exhibit’s 28 and 35 are poster-sized enlargements of close-up photographs of the bloodied and battered faces of the two female victims.  None of the witnesses, except the coroner to lay the foundation for their admission, referred to either of these gruesome pictures during their testimony, nor was any evidentiary value of these two photographs explained during closing arguments.  The trial counsel used one of these photographs to begin his closing argument, showing it to the members and telling them that appellant killed this woman.  Military law prohibits the use of gruesome photographs to inflame or shock the members of a court-martial.  United States v. White, 23 M.J. 84, 88 (C.M.A. 1986).  Trial counsel may “strike hard, but not foul, blows.”  United States v. Baer, 53 M.J. 235, 237 (2000).  It is a foul blow to attempt to inflame the passions and prejudices of court members.  Id.  The use of inflammatory photographs, which do not serve a legitimate purpose in the trial, is improper.  Cf. United States v. Whitehead, 30 M.J. 1066, 1069-70 (A.C.M.R. 1990).  Trial counsel’s use of poster-size close-up photographs of the victims’ faces did not comply with these principles.  The military judge erred by not sua sponte barring their admission.  See Mil. R. Evid. 403.

Exclusion of Defense Exhibits as Sanctions for Discovery Violation (AE IV)


The military judge concluded that the trial defense counsel failed to fully comply with pretrial discovery requests concerning certain exhibits prepared by the defense accident reconstruction expert.  As a remedy, the military judge adopted the government’s draconian request to bar the admission of these defense exhibits, rather than granting the government a continuance.  See generally R.C.M. 701(g)(3) and discussion.  The expert witness prepared these exhibits in an untimely manner because the government’s delay in paying the court-ordered expert witness fees caused the expert’s preparation for appellant’s case to conflict with other previously scheduled cases.  There is certainly no evidence to support a finding that the trial defense counsel was intentionally withholding this evidence to try to gain a tactical advantage.  See R.C.M. 701(g)(3) discussion.

This error was exacerbated when the trial counsel argued that the members should, in effect, interpret the military judge’s rulings as evidence that Mr. Smith’s testimony was a lie.  During rebuttal argument on findings, the trial counsel argued:

And you got to see here in court how many times I had to object because that was the first time I heard about this stuff.  Objection sustained.  Testimony not allowed.  Why?  Because he was trying to ambush, he’s trying to play fancy-free and footloose with this court-martial.  He’s trying to pull the wool over your eyes.  Did you accept his explanation of how it rolled?  Did he tell you how he thought it rolled?  Did he tell you what the damage was?  No.  He never gave you a clear answer.

Failure to Give Uncharged Misconduct and Spillover Instructions


The principal issue at trial was whether appellant or Specialist (SPC) O was driving appellant’s jeep when the vehicular homicide occurred on 15 August 1997.  The evidence showed that both were impaired at the time of the accident and that both had driven drunk on prior occasions.  Specialist O was again cited for drunk driving between 15 August 1997 and appellant’s trial in May 1998.  During the 15 August 1997 accident, appellant suffered a basilar skull fracture and traumatic brain injury.  He was in a coma for a week and almost died.  He has some permanent residual brain injury, complete loss of hearing in one ear, as well as other less serious but permanent injuries and conditions.  Appellant did not testify on the merits because he apparently has no independent memory of the accident.


On 3 February 1997, appellant received nonjudicial punishment under Article 15, UCMJ, for the same 16 January 1997 drunken driving offense that he was convicted for in this trial.  The government apparently decided to prosecute appellant for the previously punished 16 January 1997 drunken driving incident (where they could easily prove that appellant was the driver) to bolster their argument that he was also the driver on 15 August 1997.  The government further augmented their theory by introducing evidence of uncharged misconduct, admitted over defense objection, concerning appellant’s drunken driving on 14 August 1997.

The military judge would not let the members consider evidence that appellant drove on 14 August 1997 only after asking his passenger if he would drive appellant’s vehicle.  The military judge also refused to permit other testimony concerning whether appellant had asked others to drive his vehicle on other occasions.

During closing argument, trial counsel discussed the 16 January 1997 drunken driving charge and then stated, “But that was not the last time the accused drove under the influence of alcohol”.  Trial counsel then argued the uncharged misconduct, that appellant drove while intoxicated during the evening of 14 August 1997.  Finally, trial counsel argued that appellant was the driver during the charged manslaughter offenses, having already argued that appellant had driven drunk on two previous occasions.  The tenor of the trial counsel’s argument was that because the government proved that appellant was driving while intoxicated on 16 January 1997 and 14 August 1997, the members should conclude that appellant, and not SPC O, was driving on 15 August 1997.  The military judge did not sua sponte give either an uncharged misconduct or a spillover instruction.  See Dep't of Army, Pam. 27-9, Legal Services:  Military Judges' Benchbook, para. 7-13-1 and 7-17 (30 Sept. 1996).

Cumulative Impact of Errors on Findings


This was a close case factually.  The government’s case hinged on the truthfulness of SPC O’s testimony that appellant was the driver.  In addition to the excluded evidence previously discussed, the military judge also excluded evidence suggesting that prior to SPC O giving his written statement to police, in which he identified appellant as the driver, SPC O erroneously believed that appellant was dead.

It is difficult, and unnecessary, to evaluate which of these errors and omissions might individually constitute plain error and warrant reversal.  Disregarding the challenge for cause issue, the cumulative effect of the other errors discussed herein denied appellant the fair trial to which he was entitled.  See United States v. Dollente, 45 M.J. 234, 236 (1996); United States v. Banks, 36 M.J. 150, 170-71 (C.M.A. 1992); United States v. Parker, 997 F.2d 219, 222 (6th Cir. 1993).  It is long established that when a number of errors occur in a trial, no one error by itself perhaps being sufficient to require reversal, the combination thereof may nevertheless require reversal of the findings of guilty.  See United States v. Walters, 4 U.S.C.M.A. 617, 635, 16 C.M.R. 191, 209 (1954); United States v. Yerger, 1 U.S.C.M.A. 288, 3 C.M.R. 22, 24 (1952); United States v. Sowders, 53 M.J. 542, 551 (N.M.Ct.Crim.App. 2000); United States v. Knox, 46 M.J. 688, 696 (N.M.Ct.Crim.App. 1997); United States v. Roberts, 20 M.J. 689, 692 (A.C.M.R. 1985); United States v. Rappaport, 19 M.J. 708, 713 (A.F.C.M.R. 1984), aff’d, 22 M.J. 445 (C.M.A. 1986).  In my judgment, this is such a case.  The record tells me the cumulative effect of these errors in loud and clear tones:  this military judge did not do his job and this appellant did not receive a fair trial.  See UCMJ art. 59(a).  Accordingly, I vote to set aside the findings of guilty and the sentence and to authorize a rehearing by the appropriate convening authority.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The military judge did not instruct the members that they could find appellant guilty of involuntary manslaughter if they found that he was culpably negligent by permitting SPC O to drive his Jeep, knowing that SPC O was drunk.  Cf. United States v. Martinez, 42 M.J. 327 (1995); United States v. Brown, 22 M.J. 448 (C.M.A. 1986) (upholding conviction for involuntary manslaughter where accused gave his car keys to a drunken driver who killed a third party).





� Appellant’s Jeep Wrangler had a roll bar and a removable, fiberglass “hardtop” affixed over it.





� Although SPC O’s credibility was damaged, we believe he was telling the truth about appellant driving the Jeep at the time of the accident.  At that time, SPC O had a conviction for driving while intoxicated and had lost his driving privileges in Colorado.  In February 1998, SPC O was cited for driving while intoxicated.  Contrary to Mr. M’s testimony, SPC O, who was married, denied that Ms. D or Ms. N sat on his lap at the bar.  Specialist O also denied that he unbuttoned or unzipped Ms. D’s clothing while she was in the backseat with him.  Ms. D’s body was found immediately after being ejected from appellant’s Jeep with her shorts unzipped and unbuttoned (the button was still attached to her shorts), and her panties exposed.  At trial, SPC O admitted lying to the police about his intention to have sex with Ms. D after they left the bar.  Specialist O also admitted telling criminal investigators that he didn’t remember “if [he was] high the night of the accident,” but denied at trial that he was using drugs that night.  He also said that he told investigators that he has “thoughts that [he was] the driver of the vehicle,” but that he remembers himself in the back seat.  Specialist O testified that he told investigators about such thoughts because of the pressure of the police interviews and interrogations.





� Command Sergeant Major (CSM) D agreed with the military judge’s follow-up comment that “the older you get, the faster time goes by,” to explain CSM D’s temporal confusion.





� No one asked CSM D the obvious question of whether either of these single vehicle accidents were alcohol-related.





� Most of the photographs are close-up pictures of bruises and scrapes, and are clearly relevant to show the basis for the expert opinions regarding the location of the driver and passengers in the Jeep.  None of the photographs show exposed bones, deep cuts or internal organs.





� The defense offered a professional article and a series of drawings of a single figure bouncing within a vehicle and then being ejected out of the vehicle’s window as it rolled over.





� The accident report that is the purported basis of the article was not part of the article itself, nor was it presented at trial.





� The accident discussed in the article involved a pickup truck with a driver and one passenger in the cab.  The driver was not ejected from the pickup.  The passenger was ejected out the passenger window as the pickup rolled over.





� On both charged occasions, appellant accepted passengers and was intoxicated and speeding as he drove his Jeep Wrangler in the early morning hours on or near Fort Carson.





PAGE  
14

