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SCHENCK, Senior Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of possession of marijuana (three specifications), use of marijuana (two specifications), larceny (twelve specifications), forgery (thirteen specifications),
 and breaking restriction, in violation of Articles 112a, 121, 123, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 912a, 921, 923, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, confinement for eight months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved a less onerous bad-conduct discharge, and otherwise approved the remainder of the adjudged sentence.
The case is before the court for review under Article 66, UCMJ.  Appellant asserts eleven assignments of error; several merit discussion and relief.
Lesser-Included Offense


Pursuant to appellant’s pleas, the military judge convicted appellant of possessing and using marijuana on 25 September 2000 (Specifications 1 and 2 of Charge I, respectively).  According to the stipulation of fact and the facts described by appellant during the plea inquiry, appellant was in the field with his unit participating in a gunnery training exercise on the date alleged.  At around 0230 that morning, appellant rolled some marijuana “into a cigarette paper[,] made it into a joint,” and smoked the entire joint.  Appellant also admitted that “[t]he marijuana that [he] possessed [was] the same marijuana that [he] used in the joint.”

After discussing other specifications of drug use and possession with appellant, the military judge queried trial counsel concerning the marijuana that formed the basis for Specifications 1 and 2 of Charge I.  The military judge asked whether trial counsel believed there was any “residual marijuana left over in the case of Specifications 1 and 2[,] or was the amount that was possessed . . . the same amount that was used?”  Trial counsel answered that there was no residual marijuana from the joint appellant smoked, and that the possession alleged in Specification 1 occurred during a health and welfare inspection that was performed later the same morning on which appellant smoked marijuana.

When the military judge asked what evidence existed regarding the separate possession, trial counsel stated that the government had “witness testimony” concerning “the inspection [and] how it was performed.”  The military judge persisted, and again asked trial counsel, was there “any residual marijuana involved in Specification[s] 1 and 2[,] or was it all consumed in the use?”  Trial counsel equivocally answered, “It could be that we’re talking about residual marijuana that was left [over],” and then stated, “[I]t is not addressed in the stip, Your Honor.”  To the contrary, the stipulation of fact states, “[d]uring the inspection, the Accused was found to possess some amount of marijuana.”  Nevertheless, the military judge stated that he would again discuss this issue before entering findings.  However, the military judge did not revisit the matter with trial or defense counsel, and appellant made no further admissions to clarify the facts.
Appellant now asserts that Specifications 1 and 2 of Charge I are multiplicious for findings, citing United States v. Bullington, 18 M.J. 164 (C.M.A. 1984).  The Bullington court held that specifications alleging use and possession of a controlled substance are multiplicious when the amount used is exactly the same amount possessed, and the offenses occur at the same time and place.  Id.  Moreover, possession incident to use is a lesser-included offense of use.  Id.; MCM, Part IV, para. 37d(2)(a); see also United States v. Holt, 16 M.J. 393, 394 (C.M.A. 1983) (viewing failure of trial or service appellate courts to dismiss lesser-included offenses as plain error, despite absence of motion at trial).  We have further held that, where the lesser-included offense has been charged along with the greater offense, “the military judge should not [enter] findings of guilty as to both offenses.”  United States v. Thomas, 43 M.J. 903, 904 (Army Ct. Crim. App. 1996); see also United States v. Monday, 52 M.J. 625, 628 n.7 (Army Ct. Crim. App. 1999).
The facts described by appellant reflect that Specification 1 of Charge I (possession) is a lesser-included offense of Specification 2 of Charge I (use).  We take appellant’s version of the facts “at face value, as we must in determining the providence of his plea.”  United States v. Jemmings, 1 M.J. 414, 418 (C.M.A. 1976).  Although the stipulation of fact briefly describes a possession offense separate from that incident to use, the military judge did not elicit facts from appellant to ensure his personal understanding and agreement that he was in fact guilty of that offense.  See Rule for Courts-Martial [hereinafter R.C.M.] 910(e).  While a military judge can use the stipulation in conjunction with the verbal exchange, see United States v. Sweet, 42 M.J. 183, 185-86 (C.A.A.F. 1995), there must be sufficient evidence that appellant is “convinced of, and able to describe all the facts necessary to establish guilt.”  United States v. Faircloth, 45 M.J. 172, 174 (C.A.A.F. 1996) (quoting R.C.M. 910(e) discussion).  Based upon appellant’s admissions during the plea inquiry, and in the absence of evidence from the accused himself concerning a separate possession of marijuana, see United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980), we will set aside and dismiss the possession specification in our decretal paragraph.
Providence Inquiry

According to the stipulation of fact and the facts described by appellant during the plea inquiry, appellant stole PFC HW’s military identification card and then used it to open an unauthorized bank account in PFC HW’s name.  Appellant subsequently received an automatic teller machine (ATM) card and used it to fraudulently make ATM cash withdrawals from the account.

Appellant pleaded guilty to, and was found guilty of, stealing $40.00 from PFC HW, on 6 December 2000, as alleged in Specification 9 of Charge III.  During the providence inquiry, the military judge explained the elements of larceny to appellant.  He also advised appellant that these elements applied to all twelve larceny specifications of Charge III.  Thereafter, the military judge only established a factual basis for eleven larceny specifications.  

Appellant now asserts the military judge failed to obtain admissions from appellant as to Specification 9 of Charge III.  The government states in its brief that, during this portion of the plea inquiry, “the military judge did not individually refer to Specification 9 of Charge III.”  We agree with appellate defense counsel and find that the military judge did not elicit facts from appellant specifically pertaining to Specification 9 of Charge III.
“A military judge may not accept a guilty plea without first determining that a factual basis exists for the plea.”  United States v. Thornsbury, 59 M.J. 767, 770 (Army Ct. Crim. App. 2004) (citing United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002)); see UCMJ art. 45; R.C.M. 910(e).  Moreover, the military judge must elicit from the accused “factual circumstances as revealed by the accused himself [that] objectively support that plea.”  Davenport, 9 M.J. at 367; Faircloth, 45 M.J. at 174.  The military judge failed to do so for Specification 9 of Charge III.  We will set aside and dismiss that specification in our decretal paragraph.
Multiple Article Larceny
Appellant also pleaded guilty to, and was found guilty of, stealing money from PFC HW, on 8 December 2000, as alleged in Specifications 10-12 of Charge III.  On that date, appellant stole a total of $120.00 from PFC HW by making three successive $40.00 withdrawals from a single ATM.  When the military judge asked how much time transpired between each of the three withdrawals that formed the basis for Specifications 10-12 of Charge III, appellant answered, “No longer than 2 minutes, sir.  I just stood there and kept swiping [the ATM card], sir.”  Appellant also stated that he chose to make three successive $40.00 withdrawals, as opposed to one $120.00 withdrawal, because “[i]t’s fast cash, sir.  It’s quicker . . . . [Y]ou press one button, sir, at the top and then it shoots out $40.”

We agree with appellate defense counsel that Specifications 10-12 of Charge III should be merged into a single larceny specification because they reflect an unreasonable multiplication of charges.  “What is substantially one transaction should not be made the basis for an unreasonable multiplication of charges against one person.”  R.C.M. 307(c)(4) discussion; see also United States v. Quiroz, 55 M.J. 334, 337 (C.A.A.F. 2001) (stating that appearance of this language in non-binding discussion does not grant “imaginative prosecutors [license] to multiply charges without limit”).
Furthermore, “[w]hen a larceny of several articles is committed at substantially the same time and place, it is a single larceny even though the articles belong to different persons.”  MCM, Part IV, para. 46c(1)(h)(ii);
 see United States v. Martin, 36 M.J. 315 (C.M.A. 1993) (improper to separately charge contemporaneous taking of money from ATM machine and ATM card found within); United States v. Orr, 20 M.J. 139 (C.M.A. 1985) (summary disposition)
 (improper to separately charge three different larcenies that occurred contemporaneously during single housebreaking); United States v. Huggins, 17 M.J. 345 (C.M.A. 1984) (summary disposition) (improper to separately charge takings that occurred as part of one transaction); United States v. Coffman, 45 M.J. 669, 671 (Army Ct. Crim. App. 1997) (affirming consolidation of separate larceny specifications involving theft of a wallet and theft of a military identification card contained within).  We will merge the three larceny specifications into one specification in our decretal paragraph.

Forgery

The military judge convicted appellant, pursuant to his pleas, of two specifications of forgery by falsely making and uttering “debit memo slips” on 18 December 2000 and 19 December 2000 (Specifications 2 and 3 of Charge IV, respectively).  During the plea inquiry, appellant told the military judge he communicated telephonically with a bank employee to initiate two unauthorized electronic withdrawals in PFC HW’s name.  Each time, appellant gave the bank employee PFC HW’s social security number and asked that $100.00 be wired to appellant at a particular location.  Appellant did not admit to making or uttering any signature or writing in connection with either of these specifications.
Under the circumstances of this case, we accept the government’s concession “that it [was] impossible to commit forgery by [making and] uttering where there was no falsified writing [made or uttered by appellant].”  We will set aside and dismiss these two forgery specifications in our decretal paragraph.
Excessive Forfeitures

Appellant alleges in a footnote that the convening authority erroneously approved forfeiture of all pay and allowances after appellant completed his sentence to confinement, and that such an approval constituted error.
“When an accused is not serving confinement, the accused should not be deprived of more than two-thirds pay for any month as a result of one or more sentences by court-martial and other stoppages or involuntary deductions, unless requested by the accused.”  R.C.M. 1107(d)(2) discussion; see also United States v. Warner, 25 M.J. 64, 66-67 (C.M.A. 1987); United States v. Brewer, 51 M.J. 542, 547 (Army Ct. Crim. App. 1999); United States v. DeWald, 39 M.J. 901, 903 (A.C.M.R. 1994).  However, appellant is not entitled to pay and allowances while on excess leave.  See United States v. Bodkins, 59 M.J. 634, 637 & n.7 (Army Ct. Crim. App. 2003), aff’d in part and set aside in part, 60 M.J. 322 (C.A.A.F. 2004).  To the extent that appellant was subject to excessive forfeitures, such forfeitures are not affirmed.  See also United States v. Jauregui, 60 M.J. 885, 886 n.4 (Army Ct. Crim. App. 2004) (explaining necessity for appellate counsel to first seek administrative relief at Department of Defense Finance and Accounting Service to ensure accused has actually and improperly forfeited pay and/or allowances), pet. denied, 60 M.J. 419 (C.A.A.F. 2004).

Conclusion

The court orders that Specifications 10-12 of Charge III be merged into modified Specification 10 of Charge III, to read as follows:

In that Private E2 Rashard C. Jackson, U.S. Army, did, at or near Fort Hood, Texas, on or about 8 December 2000, steal United States currency, of a value of $120.00, the property of the First National Bank or PFC HW, in violation of Article 121, UCMJ.

The finding of guilty of modified Specification 10 of Charge III is affirmed.  The court affirms only so much of the finding of guilty of Specification 9 of Charge IV as reads:

In that Private E2 Rashard C. Jackson, U.S. Army, did, at or near Fort Hood, Texas, on or about 13 December 2000, with the intent to defraud, falsely make and utter a certain Omni Military Loans personal loan application, dated 13 December 2000, requesting a loan of approximately $1000.00, or words to that effect, which said writing would, if genuine, apparently operate to the legal harm of another, and which personal loan application was used to the legal harm of PFC HW, in violation of Article 123, UCMJ.

The findings of guilty of Specification 1 of Charge I, Specifications 9, 11, and 12 of Charge III, and Specifications 2 and 3 of Charge IV are set aside, and those specifications are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for two months, forfeiture of all pay and allowances, and reduction to Private E1.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored as mandated by Article 75(a), UCMJ.

Judge SMITH and Judge WALBURN concur.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court
� In Specification 9 of Charge IV, appellant was charged with forgery by falsely making and uttering the signature of Private First Class (PFC) HW in a personal loan application.  Appellant now asserts, and the plea inquiry indicates, that appellant signed his own name on the loan application.  “A forgery may be committed by a person signing that person’s own name to [a falsely made] instrument.”  Manual for Courts-Martial, United States (2000 ed.) [hereinafter MCM], Part IV, para. 48c(3); see United States v. Banfield, 37 M.J. 325, 327-28 & n.1 (C.M.A. 1993).  We will modify the specification to conform to the facts as explained by appellant during the plea inquiry.  United States v. Stringfellow, 32 M.J. 335, 336 (C.M.A. 1991) (stating our superior court’s requirement “that the plea conform with the facts”).





� See United States v. Franchino, 48 M.J. 875, 878 (C.G. Ct. Crim. App. 1998) (“Comments by the trial counsel establish nothing.”).


� This provision is unchanged in the MCM, 2002 and 2005 editions.





� In United States v. Diaz, 40 M.J. 335, 339-40 (C.M.A. 1994), our superior court stated that summary dispositions may be cited as authority.





� Although this issue was considered for the first time on appeal, this court is well within its Article 66, UCMJ, authority “to consider all claims of unreasonable multiplication of charges, even if raised for the first time on appeal, and to consider waiver [or forfeiture] only ‘if an accused affirmatively, knowingly, and voluntarily relinquishes the issue at trial.’”  Quiroz, 55 M.J. at 338 (citing United States v. Quiroz, 53 M.J. 600, 606 (N.M.Ct.Crim.App. 2000)).
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