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MEMORANDUM OPINION
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MOORE, Judge:

Contrary to his pleas, appellant was convicted by a general court-martial composed of at least one-third enlisted members of conspiracy to distribute lysergic acid diethylamide (LSD) and distribution of LSD, in violation of Articles 81 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for two years, forfeiture of all pay and allowances, and reduction to Private E1.

This case is before us for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the government’s reply thereto, and the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  We heard oral argument on 30 September 2004.  We find no basis for relief; however, appellant’s assertion that the military judge abused his discretion by allowing a government peremptory challenge to an African-American panel member, where the government’s purported reason for the challenge also applied to two Caucasian panel members, warrants comment.  

FACTS

Appellant
 chose to be tried by a court-martial panel composed of at least 

one-third enlisted members.  At the beginning of voir dire, the panel was composed of five officers and four enlisted personnel.  In response to questions by the military judge, all of the members indicated that they believed in the presumption of innocence, that the burden of proving appellant’s guilt was on the government, and that the burden never shifted to appellant to establish his innocence.  After the trial counsel questioned the members, the civilian defense counsel questioned all the members regarding their educational and religious backgrounds.  Additionally, in responding to questions by the civilian defense counsel, four members indicated that they had family members who had been involved in drug use or drug abuse.  
Captain (CPT) Miller had a brother ten years older than him who used marijuana.  Captain Miller, who was ten-years old at the time, remembered his brother getting into trouble but did not remember what it was specifically for.  He also indicated that he had “personal values and beliefs on drug use” because of the situation with his brother and that his brother’s experience would not influence him in appellant’s trial.  
Captain Broadnax had cousins who habitually used drugs.  He said that he was close to his cousins while “growing up.”  He stated that there was nothing about his cousins’ situation that made him particularly sensitive to drug cases and that that part of his life was in the past and had nothing to do with appellant’s trial.  
Command Sergeant Major (CSM) White had an older brother who was convicted of drug use.  Command Sergeant Major White did not know the specific charges, where his brother was confined, or the period of the confinement.  All he knew was that his brother had been in prison for drugs.  
Sergeant First Class (SFC) Bandstra had a brother-in-law who chronically used marijuana.  Sergeant First Class Bandstra indicated that the marijuana use may or may not have contributed to criminal activity.  He said there was nothing about his brother-in-law’s behavior which would make it difficult for him to be fair and impartial in a case involving drugs.
   

After individual voir dire and challenges for cause, the trial counsel exercised his peremptory challenge against CPT Broadnax.   The following colloquy then took place between the military judge, the trial counsel, and the civilian defense counsel:  

MJ:  Okay.  Defense, any peremptory.

CDC:  Sir, based on Batson, we would ask for a gender-neutral explanation.[
]
MJ:  Okay, I hoped you would say that before I said okay.  Captain Broadnax is an African-American; do you have any basis there.

TC:  Yes, sir.  He had several cousins, without going into specifics; [sic] that he said were into drug use.  It seemed like it wasn’t a significant deal to him to be involved in drugs.  
MJ:  Okay.  Defense, that is a race neutral decision, a race neutral reason for a peremptory challenge, the fact that he had relatives that were involved in drug use.

The military judge granted the government’s peremptory challenge of CPT Broadnax.
LAW 

Constitutional Restrictions on Peremptory Challenges


The equal protection and due process requirements of the Constitution prohibit a party from using a peremptory challenge to exclude persons from a jury based on race or gender.  Batson v. Kentucky, 476 U.S. 79 (1986); J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127 (1994); United States v. Hurn, 55 M.J. 446, 448 (C.A.A.F. 2001); United States v. Santiago-Davila, 26 M.J. 380 (C.M.A. 1988).  In evaluating a claim of race discrimination in a civilian trial, the Supreme Court established the following three-step process:  (1) a defendant must make a prima facie showing that the prosecutor has exercised a peremptory challenge on the basis of race;
 (2) the burden then shifts to the government to articulate a race-neutral explanation for striking the jurors in question; and (3) the trial court must determine whether the defendant has carried his burden of proving purposeful discrimination.  Batson, 476 U.S. at 96-98.
Military Application of Batson


Applying the first step of the analysis to military cases, the Court of Military Appeals adopted a per se rule that, “upon timely objection to a peremptory challenge, a prima facie case of discrimination is established, and the burden shifts to the challenging party to give a race-neutral explanation.”  Hurn, 55 M.J. at 448 (citing United States v. Moore, 28 M.J. 366, 368 (C.M.A. 1989)).  In the military context, the second step of the Batson analysis requires that “[o]nce the convening authority has designated a servicemember as ‘best qualified’ to serve on a court-martial panel, trial counsel may not strike that person on the basis of a proffered reason . . . that is unreasonable, implausible, or that otherwise makes no sense.”  United States v. Tulloch, 47 M.J. 283, 287 (C.A.A.F. 1997).  Furthermore, where a stated reason applies equally to members of multiple racial groups, trial counsel must provide a further race-neutral explanation for why a member of a particular race was selected in lieu of another.  See Hurn, 55 M.J. at 448-49 (holding that the government’s explanation that it challenged the “only non-Caucasian” member to protect quorum was insufficient to satisfy the underlying purpose of Batson, Moore, and Tulloch where the same result could have been accomplished by challenging any other member).  
Standard of Review

In reviewing a military judge’s determination that a peremptory challenge was race-neutral, we afford the military judge “great deference” and will not reverse unless “clear error” is found.  United States v. Hurn, 58 M.J. 199, 201 (C.A.A.F. 2003) (quoting United States v. Williams, 44 M.J. 482, 485 (C.A.A.F. 1996)).  
DISCUSSION

Applying the aforementioned principles, we hold that the trial counsel’s explanation for challenging CPT Broadnax was not unreasonable, implausible, or otherwise nonsensical.
  Appellant was prosecuted for charges involving the distribution and use of drugs.  The trial counsel explained the challenge by saying that CPT Broadnax had several cousins who were involved in drug use.  While several other panel members also had family members who used drugs, the trial counsel distinguished CPT Broadnax by saying that it seemed like drug use was not a “significant deal” to him.  See Hurn, 55 M.J. at 448-49.   
The parties at trial observed CPT Broadnax’s demeanor while responding to questions during voir dire.  If appellant’s trial defense counsel disagreed with the trial counsel’s assertion regarding CPT Broadnax’s attitude toward drugs, he could have disputed it on the record.  In the absence of any objection or contradiction by the defense, we accept the trial counsel’s interpretation of CPT Broadnax’s demeanor as credible.
  See Tulloch, 47 M.J. at 288 (noting that “argument of counsel normally will suffice to provide the record upon which the basis for a peremptory challenge may be assessed”); see also United States v. St. Fort, 26 M.J. 764, 766 (A.C.M.R. 1988) (stating that “[w]hile questions during voir dire may prompt a peremptory challenge, there is no requirement that a prosecutor’s reason be supported by the record of voir dire”).     
Furthermore, the trial counsel’s explanation in this case is distinguishable from the rationale rejected by the Court of Appeals for the Armed Forces in Tulloch.  There, the Court noted that the “trial counsel’s vague reference to the challenged member’s demeanor ‘did not articulate any connection, race-neutral or otherwise, between what she observed of the member’s demeanor and what the demeanor indicated concerning the rejected member’s ability to faithfully execute his duties on a court-martial.’”  Tulloch, 47 M.J. at 288 (quoting United States v. Tulloch, 44 M.J. 571, 575 (Army Ct. Crim. App. 1996); see also Robinson, 53 M.J. at 753 (holding that the trial counsel’s explanation was not sufficient to justify a peremptory challenge where it failed to establish any connection to panel member’s ability to serve on the court-martial panel).  On the contrary, the trial counsel’s explanation in this case specifically related to CPT Broadnax’s attitude toward drugs, the subject of the charges against appellant.  Accordingly, we hold that the trial counsel provided a valid, race-neutral explanation and the military judge did not abuse his discretion in granting the government’s peremptory challenge of CPT Broadnax.  See generally St. Fort, 26 M.J. at 765 (finding that “trial counsel’s stated perception that [the member] was, from his [prior] experience with her, biased in favor of those accused of wrongdoing [was] a reasonable, credible and racially neutral explanation of his peremptory challenge”).

The findings of guilty and the sentence are affirmed.


Senior Judge MERCK and Judge JOHNSON concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR







Clerk of Court 
� Appellant’s Enlisted Record Brief reflects that his race is Asian.  





� Captain Miller and SFC Bandstra were Caucasian, while CSM White and CPT Broadnax were African-American.  





� Although the civilian defense counsel used the phrase “gender-neutral,” all the parties responded as if he had asked for a “race-neutral” explanation for the challenge. 


 


� Appellant and the panel member challenged need not belong to the same racial group to trigger Batson.  Powers v. Ohio, 499 U.S. 400, 402 (1991); United States v. Robinson, 53 M.J. 749, 751, n.1 (Army Ct. Crim. App. 2000).





� As to step three of the analysis, we note that although the military judge did not explicitly make a determination as to whether appellant had proved purposeful racial discrimination, his ruling that the trial counsel had provided a race-neutral reason for the challenge, without any further objection by the defense, constituted an implied ruling that there was no purposeful discrimination in appellant’s case.  See United States v. Gray, 51 M.J. 1, 34-35 (C.A.A.F. 1999).


 


� “[T]he military judge should make findings of fact when the underlying factual predicate for a peremptory challenge is disputed.”  Tulloch, 47 M.J. at 288.  This is especially important where in-court observations about a member form the basis for a peremptory challenge and are disputed by the parties.  See id.  Since there was no factual dispute in this case, we can review the trial counsel’s proffered reason despite the military judge’s failure to make specific findings of fact on the issue.  However, military judges should be careful to ensure that the factual basis for their rulings concerning the validity of peremptory challenges are articulated on the record. 
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