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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge, sitting as a special court-martial, convicted the appellant on his pleas of guilty of conspiracy to commit larceny, willful and wrongful damage to private property, and larceny of property valued over $100.00 (two specifications), in violation of Articles 81, 109, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 909, and 921 [hereinafter UCMJ].  The convening authority approved the sentence consisting of confinement for sixty days and a bad-conduct discharge.


In a so-called “headnote” assignment of error, the appellant asserts:

THE MILITARY JUDGE ERRED BY ALLOWING APPELLANT’S MULTIPLE CONVICTIONS FOR LARCENY TO STAND, IN CONTRAVENTION OF THE GUIDANCE IN THE MANUAL FOR COURTS-MARTIAL DIRECTING THAT MULTIPLE ARTICLE LARCENIES “SHOULD BE ALLEGED IN BUT ONE SPECIFICATION[,]” WHERE THE FACTS ELICITED DURING THE PROVIDENCE INQUIRY SHOWED THAT APPELLANT REMOVED THE STOLEN ITEMS, WHICH BELONGED TO TWO DIFFERENT PEOPLE, FROM THE SAME TRUCK.  See Manual for Courts-Martial, United States (1995 ed.), Part IV, para. 46c(1) (h) (ii).

In a thoughtful and well-written brief, the government analyzes the assignment of error in terms of unreasonable multiplication of charges,
 multiplicity, waiver, and plain error.  Despite the government’s persuasive argument that we should affirm the findings, we conclude that the military judge should have advised the appellant during the plea inquiry that his wrongful taking of several articles of property at the same time and place constituted but one larceny, even though the articles belonged to different persons.  See Manual for Courts-Martial, United States (1995 ed.), Part IV, para. 46c(1)(h)(ii).  Further, the military judge should have sua sponte merged the two specifications.  See generally United States v. Orr, 20 M.J. 139 (C.M.A. 1985) (holding that “it was improper to charge appellant with three different larcenies involving articles that were contemporaneously taken by him during the course of a single housebreaking” and that the specifications “should have been consolidated for charging purposes”).  Considering the level of court-martial, the sentence adjudged, and the entire record, we are satisfied that the appellant was not prejudiced, at least as to the sentence, by the military judge’s failure to consolidate the specifications.     


We have considered the matter raised personally by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and conclude that no relief is warranted. 

Accordingly, Specifications 1 and 2 of Charge III are consolidated into the Specification of Charge III, to read as follows: 

In that Private (E1) Timothy J. Wharton, U.S. Army, Company B, 3d Battalion, 187th Infantry Regiment, 101st Airborne Division (Air Assault), Fort Campbell, Kentucky, on active duty, did, at or near Fort Campbell, Kentucky, on or about 1 November 1997, steal two speakers, a compact disc case containing 38 compact discs, and a camera, of a total value of over $100.00, the property of Specialist Billy Bernard Sells, and steal a rifle and five rounds of ammunition, of a total value of over $100.00, the property of Sergeant Mark Edward Buck. 

The findings of guilty of the Specification of Charge III and Charge III, as so consolidated and amended, are affirmed.  Specification 2 of Charge III is set aside and is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the sentence is affirmed. 







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� See R.C.M. 307(c)(4) discussion.
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