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MEMORANDUM OPINION

-----------------------------------------
STOCKEL, Judge:

A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of willful destruction of military property; wrongful use, possession, and distribution of marijuana (one specification each); wrongful appropriation; and larceny, in violation of Articles 108, 112a, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 908, 912a, and 921 [hereinafter UCMJ].   The military judge sentenced the appellant to a bad-conduct discharge, confinement for thirty months, and forfeiture of all pay and allowances.  The convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for twenty-one months, and forfeiture of all pay and allowances.  The case is before this court for review pursuant to Article 66, UCMJ.

The appellant pled guilty to( and, subsequently, was found guilty by the military judge, of distribution of marijuana (Additional Charge II, Specification 2).  The staff judge advocate’s recommendation (SJAR), however, incorrectly advised the convening authority that the appellant pled guilty to and was found guilty of wrongful possession of marijuana, with the intent to distribute, in Specification 2 of Additional Charge II.  The appellant and his trial defense counsel raised no objection to this error.  See Rules for Courts-Martial 1105, 1106(f)(4), and 1106(f)(6).  

Unless otherwise stated in his action, a convening authority implicitly approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Thus, the convening authority, in this case, approved possession with the intent to distribute marijuana, a lesser included offense of the charged offense of distribution of marijuana.  See United States v. Savage, 50 M.J. 244 (1999).

Applying United States v. Wheelus, 49 M.J. 283, 289 (1998), there is no single basis upon which this court can find even a colorable showing of possible prejudice concerning the approved sentence.  UCMJ art. 59(a).  The maximum sentence of confinement applicable to both the offense of possession of marijuana with the intent to distribute and the offense of distribution of marijuana is fifteen years.  The sentence was substantially below the maximum sentence that could have been adjudged in the appellant’s case, which was a dishonorable discharge, confinement for twenty-five years and six months, and forfeiture of all pay and allowances.  We further note that the failure of the appellant and his counsel to comment on the error, except in a footnote, underscores the insignificance of the error vis-à-vis the appellant’s opportunity for further clemency.  

We have reviewed the matters personally raised by the appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

Accordingly, the court affirms only so much of the finding of guilty of Specification 2 of Additional Charge II as finds that the appellant did, at or near Fort Bragg, North Carolina, between on or about 1 January 2001 and 6 June 2001, wrongfully possess marijuana, a controlled substance, with the intent to distribute the said controlled substance, in violation of Article 112a, Uniform Code of Military Justice.  The remaining findings of guilty are affirmed.  Reassessing the sentence based upon the error noted and the entire record, the court affirms the sentence.

Judge CLEVENGER and Judge CARTER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( The appellant’s trial defense counsel failed to enter a plea to Specification 2 of Additional Charge II.  It is clear from the record, however, that the appellant intended to enter a plea of guilty to Specification 2 of Additional Charge II, as required by his pretrial agreement, was advised of all of the elements by the military judge, and was found guilty of Specification 2 of Additional Charge II. 
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