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MEMORANDUM OPINION
-------------------------------------

This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

HOFFMAN, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of possession of child pornography (two specifications), in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].
  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for ten months, total forfeiture of pay and allowances, and reduction to Private E1.  The case has been submitted to this court for review pursuant to Article 66, UCMJ.  
The child pornography images at issue in this case were adequately described as such in the stipulation of fact and by appellant during his providence inquiry; however, the images were not admitted as exhibits at trial.  Appellant asserts their omission “makes this record of trial substantially incomplete in contravention of 54(c), UCMJ, and Rule for Courts-Martial [hereinafter R.C.M.] 1103(b)(3)(C), and is a substantial error.”  We disagree.
LAW
Incomplete Record of Trial

Article 66(c), UCMJ, limits the Courts of Criminal Appeal “to a review of the facts, testimony, and evidence presented at the trial, and precludes a Court of Criminal Appeals from considering ‘extra-record’ matters when making determinations of guilt, innocence, and sentence appropriateness.”  United States v. Holt, 58 M.J. 227, 232 (C.A.A.F. 2003) (quoting United States v. Mason, 45 M.J. 483, 484 (C.A.A.F. 1997).  Article 54(c)(1)(A), UCMJ, requires a complete record of the proceedings and testimony to be prepared for our review in each general court-martial in which the sentence adjudged includes a discharge or, if the sentence does not include a discharge, confinement for more than six months, or forfeiture of pay for more than six months.  See also United States v. Henry, 53 M.J. 108, 111 (C.A.A.F. 2000) (“A substantial omission renders a [ROT] incomplete and raises a presumption of prejudice that the [g]overnment must rebut.”).  
A record is usually considered complete if it contains a verbatim transcript of the trial proceedings, including sidebar conferences, arguments of counsel, rulings and instructions by the military judge, and matters which the military judge orders stricken from the record or disregarded.  See R.C.M. 1103(b)(2) discussion.  Records not substantially verbatim or complete cannot support a sentence that includes a punitive discharge or confinement in excess of six months.  R.C.M. 1103(b)(2)(B) and 1103(f)(1).  Insubstantial omissions, however, do not raise a presumption of prejudice or affect the record’s characterization as complete.  See United States v. Harper, 25 M.J. 895 (A.C.M.R. 1988) (failure to attach the accused’s personnel records as an appellate record was not substantial).

Guilty Plea and Providence Inquiry

“[W]e review a military judge’s decision to accept a guilty plea for an abuse of discretion and questions of law arising from the guilty plea de novo.”  United States v. Inabinette, 66 M.J. 320, 322 (C.A.A.F. 2008); United States v. Shaw, 64 M.J. 460, 462 (C.A.A.F. 2007).  To establish an adequate factual predicate for a guilty plea, the military judge must elicit “factual circumstances as revealed by the accused himself [that] objectively support that plea[.]”  United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980).  Once the military judge has accepted the pleas and entered findings based upon them, this Court will not set them aside unless we find a substantial conflict between the pleas and the accused’s statements or other evidence of record.  Shaw, 64 M.J. at 462.  More than a “mere possibility” of conflict is required.  Id. (citation and quotation marks omitted).  Instead, this Court must find “something in the record of trial, with regard to the factual basis or the law, that would raise a substantial question regarding the appellant’s guilty plea.”  Inabinette, 66 M.J. at 322.

FACTS and DISCUSSION

Although child pornography images are often admitted as exhibits at trial, there is no statutory or regulatory requirement that such images be admitted as exhibits in a guilty plea case when the court is otherwise satisfied an accused has providently admitted they constitute child pornography.  See generally Article 54, UCMJ, and R.C.M. 1103(b).  Appellant wishes now to attack his otherwise provident guilty plea by shrouding the Assignment of Error with speculation of what extra-record evidence may contain.
  This is precisely what our superior court has cautioned against:  “We will not allow appellant to throw a penalty flag and prevail after he has admitted on the record to each element of the charged offenses which remain uncontradicted to date.”  United States v. Russell, 50 M.J. 99, 100 (C.A.A.F. 1999).  
The Stipulation of Fact signed by appellant and entered into evidence as Prosecution Exhibit 1 thoroughly describes the various images of child pornography.  In addition to the Stipulation of Fact, appellant voluntarily admitted the elements for each offense were satisfied in his case.  Our review of the record highlights appellant’s specific knowledge about the illicit nature of the child pornography:
All of the files had actual minors in them that were under the age of 18.  Some of the files would show the minors engaged in sexual intercourse, to include genital to genital contact and oral to genital contact.  The other images were lascivious in nature because the images would show the pubic area or genitals of children under the age of 18.  The images were also taken in a way to suggest a willingness on the part of the underage children to engage in sexual activity.  All the images were intended to elicit a sexual response in the viewer.

This admission, along with the entire providence inquiry and Stipulation of Fact, leaves no substantial basis in law or fact to suggest appellant was improvident or the military judge abused his discretion in accepting his plea.  See Inabinette, 66 M.J. at 322; United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996).
CONCLUSION

We have considered appellant’s other assignments of error and find them to be without merit.  Accordingly, the findings of guilty and sentence as approved by the convening authority are affirmed.

Senior Judge HOLDEN and Judge CONN concur.
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� Appellant was convicted of one specification of possession of child pornography and one specification of possession of materials containing obscene visual depictions of minors, both in violation of Article 134, UCMJ.  For the purposes of this opinion, we will characterize the images in both specifications as child pornography. 


� We see little difference between appellant’s argument and cases where murder convictions are upheld even though the body was not introduced as evidence.  United States v. Elmore, 31 M.J. 678, 683 (N.M.C.M.R. 1990), aff’d, 33 M.J. 387 (C.M.A. 1991) (“[p]roduction of a body or parts of a body is not required” in a murder case (citations omitted)); State v. Nicely, 529 N.E.2d 1236 (Ohio 1988); People v. Williams, 373 N.W.2d 567 (Mich. 1985).  See also United States v. White, 45 M.J. 345 (C.A.A.F. 1996) (evidence legally sufficient for child rape conviction even though no physical evidence of penetration).
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