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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

On 2 and 30 June 2004, a military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave and four specifications of wrongful use of marijuana in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge and 135 days of confinement.  Pursuant to a pretrial agreement, the convening authority reduced the confinement to four months, but otherwise approved the adjudged sentence.  The convening authority also credited appellant with twenty-seven days of confinement credit against the approved sentence to confinement.   

At appellant’s court-martial, the government moved to introduce Prosecution Exhibits 4 and 5, documents illustrating that appellant had received previous punishment pursuant to Article 15, UCMJ, for the offense alleged in Specification 1 of Charge II.  Specifically, on 9 February 2004, appellant, then a Private First Class E3, received a reduction to Private E1; forfeiture of $597.00 pay per month for two months; extra duty for forty-five days; and restriction to the limits of the battalion area, dining and medical facilities, and place of worship for forty-five days.  The military judge subsequently granted the government’s motion to withdraw the exhibits and the defense’s motion to readmit the exhibits as defense exhibits.  The defense counsel requested that appellant receive twenty-five days of confinement credit for the prior punishment, pursuant to United States v. Pierce, 27 M.J. 367 (C.M.A. 1989).  Appellate defense counsel and appellate government counsel now agree that appellant would have been entitled to additional sentence credit under Pierce, had such credit been requested.  No explanation was provided on the record for not asking for additional credit.  The military judge discussed the issue with appellant, who indicated that he understood that he could ask for additional credit, but elected not to.    

On 28 February 2005, appellate defense counsel filed a brief on behalf of appellant, asserting the following assignments of error:

I.
TO THE SUBSTANTIAL PREJUDICE OF APPELLANT, THE MILITARY JUDGE FAILED TO SUA SPONTE AWARD APPELLANT THE PROPER CONFINEMENT CREDIT FOR HIS FIELD GRADE ARTICLE 15, PURSUANT TO UNITED STATES V. PIERCE, 27 M.J. 367 ([C.M.A.] 1989).

II.
THE TRIAL DEFENSE COUNSEL PROVIDED INEFFECTIVE ASSISTANCE OF COUNSEL DURING THE SENTENCING PORTION OF TRIAL BY FAILING TO PROPERLY COMPUTE APPELLANT’S PIERCE CREDIT AND REQUESTING ONLY TWENTY-FIVE DAYS CONFINEMENT CREDIT, THUS ALLOWING APPELLANT TO SERVE 87 DAYS EXTRA CONFINEMENT TIME. 

On 24 April 2006, appellate government counsel filed a brief on behalf of appellee.  Appellate government counsel urged this court to deny relief because appellant knew that he could have asked for more credit, but decided not to and because “[i]t is likely that defense counsel and appellant had tactical reasons for asking for less credit than he was entitled to under Pierce.” 
On 16 May 2006 we ordered appellate government counsel to obtain an affidavit from the trial defense counsel responding to appellant’s allegations of ineffective assistance of counsel.  Specifically, we ordered answers to the following questions: 

1.  Whether the defense counsel reviewed with appellant the formula for
determining the amount of sentence credit a soldier is entitled to receive for prior punishment under Article 15, UCMJ, pursuant to the holding of Pierce?  If so, what specific advice did the defense counsel provide?  

2.  Why did the defense counsel not request the full amount of sentence
credit that appellant was apparently due under Pierce?  Was appellant fully advised of the rationale for the decision and did he agree?  Was there any kind of agreement with the government regarding this decision?  If so:

a.  Was appellant fully advised of the agreement and did he agree?  

b.  Was the military judge aware of it?  

c.  Why was it not mentioned or fully discussed with appellant on the record? 


On 2 June 2006, appellate government counsel submitted the defense counsel’s affidavit.  The defense counsel provided the following answer to the first question:

I reviewed the formula for determining the amount of sentence credit a soldier is entitled to receive with PVT Adkisson prior to trial; including a review of the table found in the 1969 M.C.M.  We also discussed case law pertaining to this issue and the various ways Pierce Credit applies.  PVT Adkisson and I discussed this prior to the trial and again during the trial when I requested the credit on his behalf. 

In response to the second question, the trial defense counsel stated:  
(a)  PVT Adkisson was fully advised of the rationale for this decision and when presented with his various options, he chose to ask for a specified amount of credit.  There was no agreement between the Government and Defense on this issue.

(b)  The decision was made for tactical reasons.  Although I cannot remember the specific details as to why we elected that amount, I do specifically remember extensively reviewing this issue and the ramifications for the decision with PVT Adkisson before and during trial.  I remember the number 25 was selected through a deliberate process.  I also remember outlining all of the options for PVT Adkisson and as he stated on the record, he decided that asking for the set amount instead of allowing the Court to calculate the credit was in his best interest.  

DISCUSSION

As a matter of “the most obvious, fundamental notions of due process of law,” a servicemember may not “be twice punished for the same offense.”  Pierce, 27 M.J. at 369.  Consequently, “an accused must be given complete credit for any and all nonjudicial punishment suffered:  day-for-day, dollar-for-dollar, stripe-for-stripe.”  Id.  Although “Article 15(f) leaves it to the discretion of the accused whether the prior punishment will be revealed to the court-martial for consideration on sentencing,” once the prior punishment is revealed, the sentencing authority has no alternative but to provide complete credit.  Id. 


In this case appellant provided the military judge the Article 15 that explicitly stated the prior punishment imposed upon appellant.  As the sentencing authority, the military judge was required to use this information to provide appellant with complete credit.  United States v. Gammons, 51 M.J. 169, 184 (C.A.A.F. 1999).  Twenty-five days of confinement credit for a reduction from Private First Class E3 to Private E1; forfeiture of $597.00 pay per month for two months; extra duty for forty-five days; and restriction to the limits of the battalion area, dining and medical facilities, and place of worship for forty-five days, obviously falls far short of the complete credit envisioned in Pierce.  
Using the formula articulated in Pierce, appellant was entitled to 52.5 days of confinement credit for the forty-five days of restriction and extra duty.  Furthermore, in addition to the $1194.00 appellant forfeited in pay, he was also deprived of approximately $1003.92 by virtue of his reduction in rank from 9 February 2004 until his trial on 30 June 2004.  This is a total of $2197.92, which is the equivalent of approximately 55.25 days of deprivation of pay at the E1 rate.  Thus, appellant was entitled to approximately 108 days of confinement credit.  Although the defense counsel claims that there was a tactical reason for asking for less than a quarter of appellant’s entitled credit, we cannot conceive of one.  Regardless, once appellant chose to reveal his prior punishment to the military judge, it was the military judge’s responsibility to properly credit appellant, not the defense counsel’s.  Gammons, 51 M.J. at 184.  Because we find that the military judge committed plain error in failing to provide appellant complete pretrial punishment credit we will not address appellant’s ineffective assistance of counsel allegation.  We will grant appellant the relief to which he is entitled.  Id.   
CONCLUSION
Accordingly, the findings of guilty and so much of the sentence as provides for a bad-conduct discharge and ten days of confinement are affirmed.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ arts. 58b(c) and 75(a).
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