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MEMORANDUM OPINION
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OLMSCHEID, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to her pleas, of absence without leave (three specifications) and making a false official statement, in violation of Articles 86 and 107, Uniform Code of Military Justice, 10 U S.C. §§ 886 and 907 [hereinafter UCMJ].  Appellant was sentenced to a bad-conduct discharge, confinement for ten months, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved the bad-conduct discharge, confinement for 105 days, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority also credited appellant with 129 days of confinement credit toward the sentence of confinement.  

This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, and the government’s reply thereto.  Appellant asserts that the convening authority erroneously approved forfeiture of all pay and allowances when appellant had already completed her sentence to confinement, but was not immediately placed on excess leave.  We agree, and will grant appropriate relief in our decretal paragraph.

FACTS

The military judge awarded appellant 129 days of confinement credit for the pretrial restriction and confinement appellant served.  Appellant was sentenced on 3 June 2004, and was returned to her unit the same day.  She was place on voluntary excess leave on 23 July 2004.  The convening authority took action on appellant’s case on 30 September 2004.  As such, there was approximately a one and a half month period between appellant’s trial and her placement in a voluntary excess leave status.  In addition, appellant was left with twenty-four days of confinement credit in excess of the adjudged confinement approved by the convening authority.
DISCUSSION
The convening authority erred when he approved the forfeiture of all pay and allowances in this case.  “When an accused is not serving confinement, the accused should not be deprived of more than two-thirds pay for any month as a result of one or more sentences by court-martial and other stoppages or involuntary deductions, unless requested by the accused.”  Rule for Courts-Martial [hereinafter R.C.M.] 1107(d)(2) discussion; see also United States v. Warner, 25 M.J. 64, 66-67 (C.M.A. 1987).  However, appellant is not entitled to pay and allowances while on excess leave.  See United States v. Paz-Medina, 56 M.J. 501, 503 n.6 (Army Ct. Crim. App. 2001).  In this case, there was a period of fifty days when appellant was not in confinement and not on excess leave.  She should not have been subjected to total forfeitures during that time.  
In addition, appellant is also left with twenty-four days of confinement credit for which she is entitled to relief.  Appellant’s “excess credit” will be applied to her approved forfeitures.  See United States v. Rosendahl, 53 M.J. 345 (C.A.A.F. 2000) and R.C.M. 305(k).  We will take appropriate action in our decretal paragraph to ensure appellant is granted the full relief to which she is entitled.  


The findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted and the entire record, we affirm only so much of the sentence as provides for a bad-conduct discharge, confinement for 105 days, and reduction to Private E1.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of her sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ.  

Senior Judge JOHNSON and Judge KIRBY concur.
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