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MEMORANDUM OPINION
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Ecker, Judge:

Consistent with his pleas, appellant was found guilty by the military judge of making a false official statement, three assaults each consummated by a battery
 (involving two different women), and fraternization, in violation Articles 107, 128 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 907, 928 and 934 [hereinafter UCMJ].  Contrary to his plea, appellant was convicted by a General Court-Martial composed of officer and enlisted members, of rape
  in violation of Article 120, UCMJ.  His approved sentence included a dishonorable discharge, confinement for nine years, total forfeitures, and reduction to Private E1.

In a broadside attack on his conviction for rape,
 appellant asserts seven errors.  Specifically he claims ineffective assistance of counsel; error by the military judge in denying use of the prosecutrix’ polygraph results; lack of neutrality by the trial judge; trial counsel’s argument improperly shifted the burden of proof to the defense; unlawful withholding by government counsel of discoverable materials (psychiatric records of the prosecutrix); and error by the military judge in limiting the testimony of a defense expert witness.  We have reviewed the briefs of the parties, their oral arguments and the record of trial, and find no merit to any of these claims.  However, two matters deserve comment.

Appellant was married, the First Sergeant of a Military Police Company, had  seventeen-plus years of active duty service, and a general technical (intelligence) test score of 128.  His guilty pleas established that on three occasions, both in garrison and while deployed with his unit to Honduras, he sexually harassed two women under his supervision by improperly touching them.

A separate incident, involving a Specialist (SPC) R, led to appellant pleading guilty to making a false statement, fraternizing and adultery.  However, he denied raping SPC R or committing any indecent assault upon her.
  


The essence of appellant’s defense was to admit to lecherous activity toward vulnerable women, but deny that his conquest of SPC R was by force.  The evidence showed that SPC R was highly intoxicated on the night in question and that appellant manipulated circumstances so that she would accept his offer of a ride to the barracks.  Once in his car, and after appellant suggested going to get something to eat, he drove SPC R around the area, ending up on a secluded gravel road where he consummated sex with her.

In his statement to a Criminal Investigation Command agent, appellant denied having sex with SPC R.  Deoxyribonucleic acid (DNA), and other forms of admissible evidence revealed that claim to be false.  The evidence also showed that collateral claims made by appellant in the statement were false.  Bruising on SPC R was consistent with her story and supportive of forced sexual activity.  Appellant did not testify in his own defense.  


Appellant was represented at trial by a civilian defense counsel, Mr. B., and detailed military trial defense counsel, Captain (CPT) P.  During the course of presenting appellant’s defense, counsel suffered adverse rulings by the military judge on several strenuously contested matters.  The military judge also continuously injected himself into the proceedings.  This included taking over questioning from counsel, shutting off presentations in the absence of objection, expressions of impatience and exasperation with counsel, and the making of condescending or berating comments about counsel’s performance.  While neither side was spared this conduct, CPT P bore the brunt of the judge’s comments and his tendency to over control the proceedings.


Out of apparent frustration, CPT P increasingly resisted or questioned the military judge’s actions and rulings.  Not surprisingly, this generated several contentious exchanges with the judge.  During those exchanges, CPT P repeatedly alluded to being “ineffective” or being forced into providing ineffective representation.  She also claimed that the rulings rendered the defense unprepared or unable to prepare, and requested continuances to conduct research.  However, when questioned further, CPT P was unable to specifically quantify her concerns and the military judge granted no delays.  Mr. B volunteered no comments concerning these statements and was not asked if they comported with his assessment of the situation.


Ultimately, however, the contentious atmosphere led Mr. B. to request that the military judge recuse himself from further participation in the trial.  See Rules for Courts-Martial 902(a), 902(b)(1), 905.  In discussing this request, he noted that appellant had expressed concern that the strained relations with the military judge might ultimately intimidate counsel, causing them to be less aggressive in defending his interests.  However, appellant was not asked to address his concerns on the record.


When questioned about this, Mr. B expressed no reluctance to contend with the military judge.  However, when CPT P was asked her position, the following exchange occurred:

MJ: Captain P[], do you believe that I’ve intimidated you?

DC: Sir, I believe that you have done everything that you can to stop me . . . I will tell you that there is no question that I will think twice before telling you that [pause] before telling you [pause] before raising an issue before you because I will be yelled at . . . .  I do feel that my ability to represent [appellant] has been impacted in this case because you’re sitting on the case.

MJ: I think then that you need to investigate, Captain P[], a new line of work.


This development induced the military judge to draw back and seek a degree of reconciliation with counsel as well as resolution of the pending motion.  In doing so, he addressed his perception of his duties with respect to controlling the proceedings, expressed the view that both sides had been treated equally and then gave assurances that he had only respect for, and confidence in, CPT P’s abilities and integrity.  Notwithstanding these comments, CPT P reiterated that she “would think twice” in addressing matters to the judge.  However, at no time did CPT P seek to withdraw as counsel for appellant.  See United States v. Davis, 36 M.J. 702 (A.C.M.R. 1992)(if counsel believes he or she is unable to competently represent their client, they should seek to withdraw from the case).  The military judge denied the defense request for recusal and the trial proceeded to conclusion.

“Generally, courtroom clashes between counsel and the judge do not constitute disqualifying bias” and thus are not grounds for reversal.  United States v. Loving, 41 M.J. 213, 257 (1994)(citing In re Cooper, 821 F.2d 833, 838 (1st Cir. 1987)).  Rather, the evidence must establish that the judge holds a bias against a party that is “personal and extrajudicial.”  Id. (citing McWhorter v. Birmingham, 906 F.2d 674, 678 (11th Cir. 1990)). 

Further, expressions of impatience, dissatisfaction, annoyance and even anger on the part of the military judge are not sufficient to establish bias or partiality.  Id. at 264 (citing Liteky v. United States, 510 U.S. 540, 556 (1994)); United States v. Horne, 44 M.J. 216, 217 (1996).  Even a stern and short-tempered judge’s ordinary efforts at courtroom administration do not establish bias or partiality.  Loving, 41 M.J. at 264 (citing Liteky, 510 U.S. at 556); see also United States v. Mitchell, 39 M.J. 131, 143, 145 (C.M.A. 1994); United States v. Allen, 31 M.J. 572 (N.M.C.M.R. 1990); United States v. Kincheloe, 14 M.J. 40 (C.M.A. 1982).

The record of these proceedings is replete with examples of indecorum and the failure of the participants to maintain an appropriate judicial atmosphere.  Much of the blame for this breakdown stems from the military judge’s inappropriate and intemperate remarks to counsel on the record and his impatience with their efforts to try their respective cases.  

Nevertheless, we find nothing in these circumstances that suggests the military judge held a personal and extrajudicial bias against appellant, let alone CPT P, or that he failed to remain neutral throughout the trial.  Accordingly, the judge did not abuse his discretion in denying the motion for recusal.  United States v. Rivers, 49 M.J. 434, 444 (1998); United States v. Elzy, 25 M.J. 416 (C.M.A. 1988).  However, the interrelationship between the allegation of judicial bias and the circumstances giving rise to appellant’s concerns with counsel’s effective and zealous representation of his interests, requires additional evaluation.  

An accused receives “effective assistance of counsel” when his counsel’s performance, though not error free, constitutes a meaningful test of the prosecution’s evidence.  United States v. Cronic, 466 U.S. 648, 656 (1984); Strickland v. Washington, 466 U.S. 668, 690 (1984).  The law presumes counsel’s competence and courts are to accord heavy deference to, and avoid second-guessing of, counsel’s professional decisions and performance.  United States v. Scott, 24 M.J. 186, 188 (C.M.A. 1987); United States v. Morgan, 37 M.J. 407 (C.M.A. 1993).


 The burden of rebutting the presumption of competence lies with the accused.  United States v. Kibler, 43 M.J. 725, 730 (Army Ct. Crim. App. 1995); United States v. Crum, 38 M.J. 663, 665 (A.C.M.R. 1993).  Military practice has adopted the two-pronged test from Strickland for determining when an accused has carried this burden.  Scott, 24 M.J. at 187.  This test requires an appellant to prove that defense counsel committed errors which (a) unreasonably contravened “prevailing professional norms;” and (b) caused actual prejudice to the defense.  Scott, 24 M.J. at 188-189; United States v. Clark, 49 M.J. 98 (1998). 


We concur with the government’s assessment of appellant’s numerous complaints about counsel performance and, as already noted, determine that the overall claim of ineffective assistance is meritless.  On this question, we regard CPT P’s comments expressing concerns about “ineffectiveness” as no evidence on this issue.  United States v. Smith, 48 M.J. 136 (1998).  The test, under Strickland, is actual performance on the record.  

In this case, that record shows the defense team, while not presenting a perfect case, executed a sound strategy and amply developed issues that argued against appellant’s guilt.  They represented appellant at the Article 32 investigation,
 and throughout the course of the trial continued to pursue information about his case.  They presented the fruits of their investigative efforts on appellant’s behalf and tested the government’s evidence through extensive cross-examination of witnesses, including the prosecutrix.  Further, we detect that the cross-examination of SPC R considered the risk posed by Military Rule of Evidence 801(d)(1).  To have questioned SPC R about her prior inconsistent statements would have enabled the government to introduce her original statement, given close to the time of incident, which unequivocally claimed and described a rape.  

Counsel’s performance represented a meaningful test of the prosecution’s evidence and is the true index of effective representation.  See generally Cronic, 466 U.S. at 659; Scott, 24 M.J. at 188.  Captain P’s arguably self-serving assessment of that performance is not.  Appellant’s conviction for rape was due to the overwhelming evidence against him—not counsel’s performance. 


Finally, while troubled by CPT P’s failure to join in co-counsel’s expressed repudiation of being intimidated by the military judge, we find no evidence that she was intimidated, abandoned appellant, or pursued his case in anything less than a zealous manner.  In the context of the ongoing confrontation with the military judge, we find CPT P’s comments to be nothing more than an honest admission that she would think carefully about how to address matters to the judge, rather than choosing not to address matters to him.  Captain P’s performance throughout the trial and especially after her discussion with the military judge concerning possible intimidation supports no other conclusion.  Davis, 36 M.J. 702.


The findings of guilty and the sentence are affirmed.


Senior Judge JOHNSTON and Judge SQUIRES concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� These batteries occurred in the course of acts of sexual harassment.





� Appellant was also convicted, contrary to his pleas, of indecent assault, and consistent with his pleas, of adultery, both in violation of Article 134, UCMJ.  However, both findings were dismissed for multiplicity prior to commencement of the sentencing phase of trial.  His pleas of guilty were entered without the benefit of a pretrial agreement and there was no stipulation of fact establishing the factual basis for those pleas.


� While appellant’s brief does not expressly limit application of the assigned errors to the rape conviction, given appellant’s pleas, no other reasonable conclusion can be reached. 


 


� Appellant tried to plead guilty to committing an indecent act with SPC R but this plea was rejected by the military judge as improvident and appellant was ultimately acquitted of this allegation by the members.





� UCMJ art. 32.
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