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MEMORANDUM OPINION
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SULLIVAN, Judge:

A military judge sitting as a special court-martial empowered to adjudge a bad-conduct discharge convicted appellant, pursuant to his pleas, of one specifi-cation of absence without leave (AWOL) and four specifications of wrongful use of a controlled substance, two of cocaine and two of marijuana, in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. § 886 and 912a, respectively [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for ten months, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the adjudged sentence as provides for a bad-conduct discharge, confinement for five months, and reduction to Private E1.  The case is before us for review under Article 66(c), UCMJ.  Appellant assigns several errors, two of which merit discussion but no relief.   

FACTUAL BACKGROUND

An outline of the entire post-trial history of this case is not necessary since a summary of critical dates will suffice.  Appellant‘s court-martial took place on 5 August 2004, and the military judge authenticated the record of trial on 28 October 2004.  On 10 November 2004, the government served the trial defense counsel (TDC) with the staff judge advocate’s (SJA) post-trial recommendation (SJAR) prepared pursuant to Rule for Court-Martial [hereinafter R.C.M.] 1106.  After requesting two delays, TDC submitted a consolidated response and request for clemency under R.C.M. 1105 and 1106 on 2 December 2004.  The response had no corrections to the SJAR
 and stated that “[t]here are also no legal errors” to be brought to the convening authority’s attention.  The SJA’s addendum adhered to the original recommendation to approve the sentence as adjudged and the convening authority approved the findings on 9 December 2004.  To this point in the post-trial process, just over four months
 had elapsed, representing a reasonably timely post-trial processing.  The process was not, however, complete.  Although the original action the convening authority signed on 9 December 2004 correctly applied the maximum limit under the pretrial agreement to five months’ confinement, his action memorandum of that date is silent as to the sentence, and the SJAR’s recommendation to approve the sentence as adjudged was error.  The SJA, apparently noting errors in the original SJAR, prepared a new one.
  The convening authority took action on the new SJAR on 10 March 2005; the SJA’s office forwarded the record of trial on 18 March 2005, and the office of the Clerk of Court received it on 24 March 2005.  Appellate defense counsel filed their brief on 31 May 2005, and, after eight enlargements of time to file,
 the government appellate division filed its answer on 17 July 2006.  

As noted, both SJARs stated that there was no pretrial restraint.  In fact, appellant had been restricted to the limits of Fort Myer, without an escort apart from appointments.  He had also spent one to two days on a cot in a room by the charge of quarters desk when he returned from the charged AWOL because there were no rooms available in the barracks and the housing office had closed.  Although he sought credit under Article 13 of the UCMJ, the military judge determined that the conditions were not tantamount to confinement and denied the motion with findings that are supported by the evidence in the record. 

DISCUSSION

I.  Unreasonable Delay in Post-Trial Processing

Appellant asserts that the government’s 217-day delay between trial and action by the convening authority on a 148-page guilty plea record of trial is unreasonable, prejudicial, and merits relief.  We disagree.  While the processing of this case is not an inspiring example of post-trial processing, no relief is required or appropriate.  United States v. Garman, 59 M.J. 677, 682 (Army Ct. Crim. App. 2003), pet. denied, 59 M.J. 400 (C.A.A.F. 2004).
  Had the SJA forwarded the case for appellate review after the first SJAR with its errors, this court might have been unable to fulfill its obligations under Article 66(c), UCMJ, on the record presented.  While an additional three months is substantial, we recognize that it serves due process better to correct errors early in the post-trial process than for the appellate courts to attempt to turn back the clock years later.  Cf. Garman, 59 M.J. at 681 (“declin[ing] to parse post-trial processing into its component parts and base relief upon delays within this process”).  Also of concern is the delay between action and final submission of the case for decision by this court.  While we recognize that the appellate processing in this case would not trigger the remedies outlined by our higher court in United States v. Moreno, 63 M.J. 129, 142 (C.A.A.F. 2006), even were this case to have been tried after the date of that opinion, nevertheless we encourage appellate defense counsel, in situations presenting colorable claims of prejudice in post-trial processing, to consider opposing government motions for enlargement or to move for expedited review.

II.  SJAR/Addendum Failures and Errors

Appellant claims that his R.C.M. 1105 submission asserted legal error in its complaint of dilatory post-trial processing.  Rule for Court-Martial 1105(b)(2)(A) provides that submissions may include allegations of errors affecting the legality of the findings or sentence.  Rule for Court-Martial 1106(d)(4) requires the SJA to comment on those allegations of error made in submissions.  Appellate defense counsel’s argument that the complaint of dilatory post-trial processing is legal error requiring comment by the SJA fails for three reasons.  First, the post-trial processing, at least through the 9 December action, was not dilatory.  The fact that an accused’s sentence results in only four months of confinement, with his release just as his defense counsel, after having been granted two requested delays for post-trial submissions, completes his R.C.M. 1105/1106 matters, does not render the government’s post-trial processing dilatory.  Second, allegations of excessive post-trial processing without more do not constitute allegations of legal error.  United States v. Hutchinson, 56 M.J. 756, 759 (Army Ct. Crim. App. 2002).  Third, TDC specifically disclaimed any allegation of legal error; even if there were a claim of prejudice sufficient to satisfy Hutchinson, the context of the submission establishes that it is a basis for clemency and not legal error.  See United States v. Craig, 28 M.J. 321, 324 (C.M.A. 1989) (concluding that language of claim that members used “faulty reasoning” in deciding on a sentence did not embrace a claim of legal error and therefore did not require a response).  

Appellant also complains of the SJA’s error in stating that he was not subjected to pretrial restraint.  As noted earlier, both SJARs were wrong:  appellant did have his “pass privileges pulled,” which is a form of restraint which should be noted in the SJAR.  United States v. Scalo, 59 M.J. 646, 648 n.4 (Army Ct. Crim. App. 2003), aff’d, 60 M.J. 435 (C.A.A.F 2005).  Rule for Court-Martial 1106(f)(6) provides that, in the absence of plain error, failure of defense counsel to comment on any matter in the SJAR waives any claim of error.  Trial defense counsel did not object to the errors in the SJAR; therefore, appellant must establish plain error to obtain relief.  To succeed in a plain-error argument, appellant must demonstrate that “(1) there was an error; (2) it was plain or obvious; and (3) it materially prejudiced a substantial right.”  United States v. Kho, 54 M.J. 63, 65 (C.A.A.F. 2000).  An appellant must present “some colorable showing of possible prejudice.”  Id. (quoting United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998)).  Appellant has not made a colorable showing of possible prejudice.  Appellate defense counsel makes a bare assertion; TDC, offered the opportunity—twice—to draw the convening authority’s attention to the pretrial restraint, failed to do so.
  As was the case in Scalo, 59 M.J. at 649, the “rather de minimus restraint imposed” was authorized; imposed for a legitimate, nonpunitive purpose given his prior AWOL; and the failure to describe the restraint accurately would not have affected the sentence as approved by the convening authority.   


We have considered the remaining assignments of error and find they are without merit.  


The findings of guilty and the sentence are affirmed.  


Senior Judge MAHER and Judge HOLDEN concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� In fact, the SJAR contained several errors.  It misidentified the location of the Article 112a offenses as Washington, D.C. (they were charged as “at or near Fort Myer, Virginia” but amended at trial to Washington, D.C. based on the providence inquiry); incorrectly stated that there was no pretrial restraint; and, most significantly, recommended approval of the adjudged sentence in spite of the effect of the pretrial agreement to limit confinement to five months.  





� Of that time, the defense took almost twenty percent for the preparation of its R.C.M. 1105/1106 matters.





� The processing of the second SJAR is unclear.  The SJAR itself is dated 14 February 2005.  The government served it on TDC in an undated memorandum; TDC acknowledged receipt, with the handwritten date of 25 January 2005, and waived additional matters.  The Chronology Sheet signed by the SJA, DD Form 490, shows a post-trial defense delay from 28 February – 3 March 2005.  The form does not give a reason for the delay, but the entry immediately follows a notation of a post-trial, defense delay from 20 November through 2 December 2004, the preparation for the first R.C.M. 1105/1106 submission.  Presumably, the second entry encompasses the time to submit matters in response to the second SJAR, but, under the circumstances, we will attribute the entire period for processing the second SJAR to the government.  The second SJAR reflects the amended location of the Article 112a offenses and explains the erroneous earlier recommendation.  It recommends the convening authority withdraw the previous action, approve the sentence consistent with the terms of the pretrial agreement, and credit appellant with the time he already served.  The new SJAR still reflects no pretrial restraint.  On 10 March 2005, the convening authority acted consistent with the new SJAR:  he withdrew the earlier action; approved only so much of the sentence as provides for reduction to E1, confinement for five months, and a bad-conduct discharge; and credited appellant for time served.    





� The enlargements appear to have been routine, involving reassignments of counsel; the last enlargement was granted by this panel’s senior judge with the notation that 15 July 2006 was “final.”   





� Garman found that unexplained post-trial processing of less than 248 days, standing alone, does not merit relief.  While the second SJAR in the instant case does have one remaining error, that error is insufficient to impugn the reasonable-ness of the time period in this case, particularly since a substantial period of post-trial processing was for the purpose of eliminating a more significant error.


� Trial defense counsel did request clemency based on appellant’s guilty plea, his repentance as demonstrated in his unsworn statement, and his prior admirable behavior, i.e., that he had not been in trouble either before or after the incident (apparently overlooking the prior Article 15s, one for DUI and another for wrongful use of marijuana, the admitted past history with marijuana use and his past methodology for avoiding a positive result on a urinalysis).  Trial defense counsel also “noted” untimely post-trial processing that denied appellant a meaningful opportunity for clemency since he was scheduled for release from confinement on 3 December 2004.  
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