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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Contrary to his pleas, appellant was convicted by a panel of officers sitting as a general court-martial, of rape, consensual sodomy,
 and adultery in violation of Articles 120, 125 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920, 925 and 934 [hereinafter UCMJ].  His approved sentence included a dishonorable discharge, total forfeitures, confinement for four years, and reduction to Private E1.


Appellant’s sole assignment of error asserts that his conviction for rape is factually insufficient.  In both his brief and oral argument before this court, appellant argues that this conviction cannot be sustained on either a principal or an aider and abettor theory because the evidence establishes that all sexual acts were consensual.  In his submission pursuant to United States v. Grostefon, l2 M.J. 43l (C.M.A. l982), he personally claims that he was denied the right to assert his innocence through the use of an exculpatory polygraph and that his sentence is too severe.  Finding no merit in any of appellant’s claims we affirm both his conviction and sentence.     

FACTS


The basic facts are not in dispute.  Appellant, and other unit members, frequently “hung out” at the off-post apartment of Ms. H (then Lewis) and her ex-husband Private First Class (PFC) Lewis.
  During this same time period, Ms. H’s marriage to PFC Lewis was beginning to disintegrate.  Private First Class Lewis and appellant were assigned to the same unit.    

The exact cause of the marital breakdown was not specified, but evidence suggests that PFC Lewis suffered significant emotional problems.  Recognizing that the marriage was in trouble, appellant repeatedly joked with PFC Lewis about taking up with Ms. H if the marriage broke up.  When the Lewis’ marriage did fall apart, appellant and Ms. H developed a close relationship.  

Witnesses at the trial described their relationship as intimate, to include kissing and the passing of a love note.  The evidence indicated that this note was delivered by PFC Lewis and was not contained in an envelope. 

On the evening of 5-6 June 1996, Ms. H was packing to leave her husband who was then hospitalized.  Appellant invited Ms. H to go to a local restaurant where he and PFC Gosney were going to meet a couple of girls.  She knew PFC Gosney as a frequent visitor at the apartment, but the record shows he was nothing more than an acquaintance. 

Ms. H accepted the offer to go out and at the restaurant consumed several beers.  The group (including the two girls) then moved on to a local nightclub, where Ms. H consumed several mixed drinks.  At about 0100 appellant, Gosney and Ms. H left the two girls to return Ms. H to her apartment.  Sometime after arriving at her apartment, Ms. H became involved sexually with appellant and Gosney.  It is at this point that the prosecution and defense presentations begin to differ significantly.  In essence, the question boils down to a “he said, she said” battle over the existence of force and lack of consent.

In her testimony, Ms. H adamantly and consistently testified that her relationship with appellant was platonic.  She characterized appellant as a friend to whom she turned for, and received, solace during the stress of her disintegrating marriage.  While admitting to authorship of the purported “love note,” she denied that it revealed or even alluded to anything more than affection and friendship.  She also denied performing oral sex on appellant during May 1996 or having kissed him in a public setting.  Ms. H testified that she usually drank very little, when she drank at all.

Concerning her return to the apartment on the evening of 5-6 June, she testified that during the car ride she began to “feel the effects” of her drinking, lapsing in and out of consciousness.  The last thing she remembered before waking up the next morning was seeing the entrance area to the apartment.  When she did wake up, she discovered that she was on her bed, naked, with male bodily emissions at various locations on her person.  She testified to being horrified, very hurt at apparently being used by two “friends,” and deeply ashamed because she could not remember anything that happened after arriving outside her apartment building.

As a result she quickly finished packing and left the area.  She did not report either the incident or her suspicions to anyone prior to departing.  However, several months later, after their divorce, PFC Lewis and Ms. H were discussing a possible reconciliation.  In due course, she divulged what she believed appellant had done to her.  PFC Lewis promptly reported the matter to military authorities.  Ms. H’s sworn statements to the criminal investigators were consistent with her testimony at trial. 

Appellant characterized their relationship and the incident in far different terms.  He asserted that they became involved sexually in May 1996 and that Ms. H initiated much of this conduct, to include performing oral sex upon him.  Further, he claimed that they engaged in sexual intercourse on 5 or 6 occasions at her apartment prior to the alleged rape.  He also claimed that the last couple of occurrences happened within days of the charged incident.   

During the ensuing investigation appellant gave a statement to a Criminal Investigation Command (CID) investigator in which he admitted to having sex with Ms. H on the night in question.  Specifically, he admitted that she was intoxicated when they got to her apartment and had used the bathroom to throw up.  However, he stated that she appeared to know what was going on.  Further, he claimed that she initiated sexual activity with him by partially undressing in the living room, kissing him and then moving with him into the bedroom, leaving PFC Gosney alone.

 Appellant went on to state that when PFC Gosney interrupted his amorous activities in the bedroom, he asked Ms. H, “What about Brad [Gosney]?”  Ms. H voiced no protest and immediately began performing oral sex on appellant while apparently permitting Gosney to engage her in vaginal intercourse.  After Gosney ejaculated on her stomach, he wiped Ms. H off and appellant proceeded to engage in vaginal sex with her, also ejaculating on her stomach.  Finally, he stated that both he and Gosney engaged in vaginal intercourse with Ms. H a second time, in that order, but without further ejaculation.  

During the question and answer portion of his statement to CID, appellant claimed that his question to Ms. H about Brad was because he “wanted to help Gosney out.”  Appellant also acknowledged that he took advantage of the situation, that Ms. H was incapable of consenting due to intoxication, and that what he had done was wrong.
  

On direct examination appellant attempted to distance himself from this statement.  He claimed that CID quoted him incompletely or out of context.  Further, concerning his “admission” of rape, appellant claimed he made this statement in response to being misadvised concerning the definition of this offense by the questioning agent.

 Finally, appellant testified that afterwards, Ms. H became emotional but settled down when assured that appellant and Gosney would still respect her in the morning, and that he would call her to see how she was doing.  The soldiers then left the apartment about 0300.  However, appellant did not call Ms.* H and had no further contact with her until the charges surfaced.

Appellant also admitted that he had lied to his First Sergeant about having sex with Ms. H.  Prior to this incident, appellant had been told by another NCO to stay away from Ms. H and didn’t want to admit to disobedience of that order.  While appellant claimed that he may have told others prior to 5-6 June that he was having an affair with Ms. H, no one testified to that effect at trial.  

The purported “love note” was introduced as a defense exhibit.  Appellant identified specific words and phrases in the document that he claimed constituted “coded” references to his prior amorous adventures with Ms. H. 

PFC Gosney did not testify nor was there a statement attributed to him introduced against appellant.  Mr. Lewis testified that he had seen his ex-wife drink in the quantity she admitted to consuming and that to his knowledge she had not blacked out or become excessively intoxicated.  In fact, he characterized her as being able to “hold her own” when drinking.  

Finally, there was testimony at trial that Ms. H and appellant had been observed sitting very close to each other in appellant’s barracks room (during a party) while PFC Lewis was on duty downstairs as the CQ runner.  When he tried to order his wife to leave the party she refused or failed to do so.  No physical evidence corroborating Ms. H’s claims was introduced at trial.
 

The military judge instructed the members on both the principle, and the aider and abettor theories for rape.  He also gave the pattern instructions concerning mistake of fact and intoxication of the victim
 as those concepts bore on the questions of actual or apparent consent on the part of Ms. H to the sexual activity alleged.  There were no objections to these instructions. 

ANALYSIS

Appellant’s claim concerning denial of the use of the polygraph results pertaining to Ms. H. is without merit.  United States v. Sheffer, ___ US ___, 118 S. Ct. 126l (1998), rev’g 44 M.J. 442 (1996). 
Turning to appellant’s claim of factual insufficiency, our standard of review is that this court must, after weighing the evidence and making allowances for not having seen the witnesses in person, be convinced that an accused is guilty beyond a reasonable doubt.  United States v. Turner, 25 M.J. 324 (C.M.A. l987).

Further, Article 66(c), UCMJ, specifies that this court “may affirm only such findings of guilty . . ., as it finds correct in law and fact and determines, on the basis of the entire record, should be approved.”  The essence of this mandate is that, at the end of our review, we must be satisfied that the evidence supports the findings of the court beyond a reasonable doubt and that those findings and the sentence are just.  See United States v. Claxton, 32 M.J. 159 (C.M.A. 1992); United States v. Parker, 36 M.J.  269 (C.M.A. 1993).  Thus, within the bounds of wise judicial restraint, we are mandated to independently evaluate the evidence on the question of proof beyond a reasonable doubt and may, where necessary, substitute our judgement for that of the trial court.  United States v. Smith, 39 M.J. 448, 451 (C.M.A. 1994)(citing United States v. Cole, 31 M.J. 270, 272 (C.M.A. 1990), cert. denied, 479 U.S. 917 (1986)); see also Weiss v. United States, 510 U.S. 163, 168 (1993); United States v. Weatherspoon, ___ M.J. ___, ___, slip op. at 2 (Sep. 29 1998)(Effron J., concurring in part and dissenting in part)(execution of an appellate court’s function may require “substituting” its judgment, consistent with the limits of its standard of review, for that of a lower court).  Cf. UCMJ art. 59(a); United States v. Ginn, 47 M.J. 236 (1997)(outlining limitations upon the exercise of this “awesome, plenary, de novo” power).

In discussing consent and the offense of rape, the Manual for Courts-Martial succinctly notes:

Force and lack of consent are necessary to the offense       . . . .  The lack of consent required, however, is more than mere lack of acquiescence.  If a victim in possession of     . . . her mental faculties fails to make lack of consent reasonably manifest [under the circumstances], the inference may be drawn that the victim did consent.  Consent, however, may not be inferred if . . . the victim is unable to resist because of the lack of mental or physical faculties.  In such a case there is no consent . . . .  All the surrounding circumstances are to be considered in determining whether a victim gave consent . . . .  [I]f to the accused’s knowledge the victim is of unsound mind or unconscious to an extent rendering . . . her incapable of giving consent, the act is rape.  

Paragraph 45c.(1)(b), Part IV, MCM (emphasis supplied).

We believe that on either theory of culpability the evidence was sufficient to convict appellant beyond a reasonable doubt.  First, after making allowances for not having seen the witnesses in person, we believe that the evidence supports Ms. H’s claim of having “blacked out.”  Ms. H’s testimony was forthright and consistent; appellant’s was vacillating and self-serving.  The circumstances attendant to the delivery of the alleged “love note,” as testified to by disinterested witnesses as well as the fact that Ms. H was not “on a date” with appellant who was out to meet another woman, support her various claims and bolster her credibility.   

Appellant’s own words are telling.  These statements, by the one person positioned best to perceive, and report on, Ms. H’s mental condition that night, were not the product of questionable handling by CID.  Rather, they forthrightly admit, against his penal interest, that Ms. H was extraordinarily intoxicated and that she could not and did not, consent to sex.
  We believe this is exactly the conclusion reached by the members after weighing all of the competing evidence on this issue.   

Next, the very nature of the excessive sexual “submission” attributed to Ms. H goes well beyond the scope of her alleged pre-incident sexual activity with appellant.  Further, attributing as voluntary the participation by Ms. H in sexual activity with PFC Gosney (an individual toward whom there is no evidence she harbored sexual desire) is counter-intuitive and inconsistent with the weight of the evidence.  To the contrary, we believe that such activity by Ms. H strongly corroborates her claim that she passed out, has no recollection of the events that transpired after her apartment came into view, and would not have consented to any sexual activity, regardless of her state of sobriety. 

Finally, we have reviewed the instructions given by the military judge concerning victim intoxication as this issue bears upon Ms. H’s ability to consent and appellant’s claim of mistake of fact as to consent.  We believe that the phrase “or intoxicated,” in the context of the descriptive terms preceding that phrase and the totality of all the instructions given on this issue, could only be understood to address intoxication to a degree rendering legal consent impossible.  Thus, we find no error, let alone plain error, in these instructions.  

Accordingly, the evidence supports the conclusion, and we find, beyond a reasonable doubt, that Ms. H was intoxicated to such a degree that she could not legally consent to any of the sexual acts in which she was involved on 5-6 June.  This finding is not inconsistent with the findings of the panel.  The possible rationales for the panel’s conclusions, which are supported by the evidence, are infinite.
  Given this finding that Ms. H was intoxicated to such a degree that she could not legally consent to the sexual acts involved, we conclude that the evidence was factually sufficient to convict appellant as a principle.

Even if the panel chose to honor appellant’s belief that Ms. H’s sexual escapades with him were consensual (as the sodomy conviction might suggest), we find overwhelming evidence that appellant aided and abetted Gosney’s rape of a woman incapable of legally consenting to any activity—sexual or otherwise.  In fact, appellant’s own words in his statements to CID admit to as much.  Thus, on this record we find no basis to impute any apparent consent to sex with appellant as consent to sex with Gosney.  Accordingly, the finding of rape is factually sufficient beyond a reasonable doubt.

The findings of guilty and the sentence are affirmed.

JOHNSTON, Senior Judge, concurring in part and dissenting in part:

The version of the facts contained in the majority opinion is far more convincing than are the facts contained in the record of trial.

The alleged victim, Ms. H, was separated from her husband and was leaving him at the time of the incident.  The incident happened on 6 June but was not reported until 2 August, nearly two months later.  She was attempting a reconciliation with her husband at that time.  There is no question that the appellant had sex with Ms. H—the issue is whether it was consensual or whether the government failed to disprove mistake of fact as to consent.

It appears to me that the parties at trial misunderstood the relationships between volitional behavior, consent, mistake of fact as to consent, intoxication, and lack of memory.  The question is not whether the alleged victim remembers what happened, but whether she participated in the sexual activity of her own volition at a time when she had too much to drink.  Chief Judge Everett’s concurring comments in United States v. Baran, 22 M.J. 265, 270 (C.M.A. 1986), are directly applicable to this case:

[The victim’s] inability to recall what happened does not signify that at the time of intercourse she was unable to give consent.  As this Court recognized long ago, alcohol may affect a person’s memory and inhibitions without depriving him of volition; and proof of amnesia does not conclusively establish that someone was unconscious or lacked mental responsibility at the time of the events they have forgotten.  [citation omitted].

Not only is it questionable that the Government has met its burden of establishing that the intercourse took place without the victim’s consent, but also it would appear that, if she did not consent, [appellant] reasonably believed that she did, and the Government’s evidence failed to disprove the mistake of fact defense which he asserted.

(citing United States v. Carr, 18 M.J. 297 (C.M.A. 1984)).

I have several concerns about this case.  First, the government’s case failed to disprove the mistake of fact defense raised by the evidence.  This is particularly true if the theory of conviction was lack of consent, with its corresponding issue of mistake of fact, as to the accomplice, PFC Gosney.  The record is practically devoid of evidence rebutting a mistake of fact defense in the aiding and abetting context.  

Ms. H admitted dating the appellant prior to the incident and sending him a love note strongly suggestive of intimacy.  She denied any prior intimacy.  The appellant, however, claimed that they had sex five or six times previously.  Ms. H even admitted drinking with the appellant in his barracks room and spending the night in the barracks sleeping in the bed of one her alleged assailants.  She denied any sexual intimacy with the appellant on that occasion.  A witness described her that evening as “hanging all over him [the appellant].”

During cross-examination Ms. H agreed that she told CID investigators that it only took “two beers” to get her “good and drunk.”  Her husband testified, however, that he had seen her drink “6 or 7 mixed drinks” and that she did not pass out, but rather actively participated in sex.  She also told her husband that on the evening of the alleged rape she had only consumed “4 beers and 2 rum and coke.”  In his experience, that amount of alcohol was insufficient for her to be drunk.  

Ms. H testified that she had not done anything to encourage the appellant to have sex with her.  A neutral witness contradicted her version of the facts, and stated that Ms. H and appellant were “cuddling” and “seemed really intimate” that evening.  Ms. H claims that she was so drunk after leaving the clubs that she did not remember anything that happened later in the evening.  A witness testified, however, that while she may have “had a buzz,” she did not appear to be drunk when she left the club with appellant.  

Ms. H did not testify about what occurred in the room.  She claimed not to remember anything that happened before she awoke the next day.  In my view, she lacks credibility.  The appellant’s testimony and statement to CID, however, were consistent with her volitional participation in the sex acts.  In viewing the facts of the case, I find that Ms. H was a volitional, although intoxicated, participant in the sexual activity on the evening in question.

Second, the military judge failed to properly define the law of consent and intoxication for the members.  The government’s case against appellant is based almost entirely upon a statement he gave to CID.  Appellant admitted that they had sex several times and in several different ways.  Instead of focusing on the facts about what occurred that evening, the CID agent that interrogated appellant seemed to be more concerned with getting the appellant to agree with his own erroneous legal conclusions concerning consent.
  The military judge compounded this problem about the misunderstandings concerning consent and intoxication by failing to inform the members that the apparent legal conclusions contained in the statement were erroneous and misleading.


Third, the military judge instructed the members improperly to the substantial prejudice of appellant.  Although there were no objections by defense counsel, these instructional errors were so significant on the facts of this case that plain error occurred.  The instructions, in pertinent part for both rape and forcible sodomy, included the following:

When a victim is incapable of consenting because she is asleep or unconscious or intoxicated to the extent that she lacks the mental capacity to consent, then no greater force is required than that necessary to achieve penetration.

(emphasis added).

At another point, the military judge instructed the members as follows:

If [Ms. H] was incapable of giving consent and if the accused knew or had reasonable cause to know that [Ms. H] was incapable of giving consent because she was asleep or unconscious or intoxicated, the act of sexual intercourse was done by force and without her consent.

(emphasis added).

These instructions are incorrect because they integrate the concepts of intoxication (and possible impairment of judgment and memory) with the totally different mental states of sleep and unconsciousness.  Sleep and unconsciousness are qualitatively different from intoxication.  Persons who are asleep or unconscious do not engage in volitional behavior.  Persons who are intoxicated, however, may do things that they later regret or are unable to remember.  There is a significant difference between an alcohol induced “black out,” i.e., a lack of memory, and being “passed out” or unconscious.

Generally, a mentally sound person over sixteen years of age who volitionally participates in a sex act has consented to the act.  The same is true for a drunken person who participates in sexual activity—even though with the clear hindsight of sobriety they claim they would not have participated but for the intoxication.  Thus, force is still required.  Additional force beyond that required for penetration is not required when the victim is passed out, unconscious, or asleep.  

Additional instruction by the military judge compounded the error:

A person is capable of consenting to an act of sexual intercourse unless she is incapable of understanding the act, its motive and its possible consequences.  In deciding whether [Ms. H] had consented to the sexual intercourse, you should consider all of the evidence in this case including, but not limited to, the following:

Consider the degree of [Ms. H’s] intoxication, if any, . . . .

(emphasis added).

These instructions improperly combined the separate concepts of capacity
 to consent with capability of understanding.  Those persons who suffer from mental illness or a gross lack of intelligence are unable to consent.  Generally, they lack both the capacity and capability of consenting.  An otherwise intelligent drunk, however, has the innate capability to understand their behavior and its consequences even though their judgmental capacity may be significantly impaired because of alcohol consumption. The instructions as given in this case, however, would have permitted the members to convict the appellant even if they found the alleged victim to be intoxicated only to* the extent of impairment of her understanding of the motive of the sex act.

A normal, mature person who is drunk has the innate capability of understanding even though they may be impaired in their capacity to understand the motive and possible consequences involved in participating in sex acts.  They may not, in a limited sense, “understand” their behavior while intoxicated.  But if they have innate mental capability to understand what the act involves, the impairment of that capacity by intoxication does not transform volitional participation into a lack of consent.


The appellant in this case may well be deserving of conviction for rape.  He should be convicted, however, only after the members have been properly instructed on the law and the government has met its burden on force and lack of consent.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Appellant was charged with forcible sodomy but convicted, by exceptions and substitutions, of the lesser offense.  Appellant was also acquitted of one specification alleging a sexually oriented assault and battery upon the victim under Article 128, Uniform Code of Military Justice, 10 U.S.C. § 928. 





� At the time of trial, the Lewis’ were divorced and he had separated from the service.





� Key portions of appellant’s sworn statement to CID include the following exchanges:





Q. Did Mrs. Lewis ever give verbal consent to having sex with Brad?





A. No





Q. Do you think she wanted to have sex with Brad?





A. No, she said she loved me.





. . . .





Q. In your honest opinion, do you think Mrs. Lewis was in a state of mind where she could give consent to having intercourse?





A. No.


. . . .





Q. Why do you think Mrs. Lewis did not give consent to intercourse?





A. She was not in her right state of mind.





. . . .





Q. What do you mean not in their right state of mind [sic].





A. Not fully aware of the situation.





Q. By your definition, what do you call the events on 7 Jun 96?





A. It is quite possibly a rape case.





Q. Do you think if someone does not give you consent to do a certain act and you do it anyway, is that force?





A. Not force, only taking advantage of the situation.





(emphasis supplied).





*Corrected


� In a reverse twist to the question of corroboration, the trial defense counsel moved for a finding of not guilty on the issue of lack of corroboration of appellant’s “confession.”  The military judge denied this motion.  Given that Ms. H’s description of her condition the morning after the alleged rape contained detail closely tracking, and corroborating, matters contained in appellant’s statement to CID, we find no abuse of discretion in this ruling.


     


� Dep't of Army Pam. 27-9, Military Judges' Benchbook, para. 3-45-1d., notes 11 (Victims incapable of giving consent—due to sleep, unconsciousness, or intoxication), and 12 (Mistake of fact to consent—completed rape)(30 Sep. 1996)(Definitions and Other Instructions). 





� We find the dissent’s reliance on United States v. Baran, 22 M.J. 265 (C.M.A. 1986), set aside and dismissed, 23 M.J. 736, 739 (A.F.C.M.R. 1986), misplaced.  In that case, the prosecutrix specifically testified that she recalled being volitionally involved in the sexual acts as she came out of an alcohol “black out.”  Nevertheless, the case was prosecuted for rape solely on the basis of lack of consent due to alcohol induced mistake of identification as to her partner.  Under these circumstances, Judge Everett’s comments, quoted by our brother, take on a completely different hue and are inapposite to this case.  See generally United States v. Bonano-Torres,* 29 M.J. 845, 850 (A.C.M.R. 1989), aff’d in part and rev’d in part, 31 M.J. 175 (C.M.A. 1990).





	Finally, if applied to its logical conclusion, the dissent would always require the prosecution to prove the negative in such cases.  This line of reasoning would also create a strict “assumption of the risk” rule for anyone who foolishly drinks themselves into a state of oblivion.  We do not believe this is, or should be, the state of the law concerning the intoxication of victims. 





� However, three possibilities overshadow all others.





First, the panel may have felt that it was not equitable to convict appellant of forcible sodomy and a battery in the form of sexual foreplay.  Doubts concerning the scope of appellant’s past involvement with Ms. H may have induced them to believe that she would have consented to these events, regardless of her intoxication.





Second, the panel may have believed that appellant had an honest and mistaken belief that Ms. H. consented to some of the behavior.  However, this conclusion may also have been limited to finding such belief reasonable only for the sodomy and the foreplay, but unreasonable as to any of the acts of intercourse.  See United States v. Carr, 18 M.J. 297 (C.M.A. 1984); United States v. Taylor, 26 M.J. 127 (C.M.A. 1988); United States v. Peel, 29 M.J. 235 (C.M.A. 1989), cert. denied, 493 U.S. 1025 (1990).  (This possibility is made even stronger due to appellant’s own intoxication.  Since an accused’s voluntary intoxication may not be considered in deciding whether an accused’s belief was reasonable, appellant’s unreasonable belief on the night of the rape is not made reasonable by his intoxicated state.  Appellant admitted that his judgment was affected by his alcohol consumption and that if he had not been drinking he would not have involved Gosney.)





Third, the quality and quantum of proof relating to the rape specification was much greater than the proof for the forcible sodomy and battery specifications.  (No evidence was presented that appellant touched or fondled Ms. H’s vagina with his hand, as the Specification of Charge III alleged.)  This may have produced a simple failure of proof.  It also could support the conclusion that Ms. H’s fading in and out of consciousness created a reasonable doubt as to consent or mistake of fact as to some acts but not others.





For example, the evidence on the battery and sodomy specifications indicates some volitional behavior.  On the other hand, the evidence on the rape specification reveals no volitional involvement by Ms. H during four acts of sexual intercourse.  When appellant asked if Gosney could participate, Ms. H, “did not say anything.”  In fact appellant acknowledged that Ms. H did not give verbal consent to his question, and that he did not think she wanted to have sex with Gosney.  He also opined that she was not in a state of mind where she could give consent to sexual intercourse.  Thus, other than appellant’s testimony, contradicted by his earlier sworn statement, there is no evidence Ms. H was a volitional participant in the four acts of intercourse.  


� This is an example of shoddy police work that focuses on legal conclusions rather than on facts and evidence.  The majority opinion’s quotation of a portion of the evidence dealing with the appellant’s legal conclusions is particularly misleading.  The CID agent told the appellant that if Ms. H was too intoxicated to drive, then she was unable to consent to having sex.





� My use of the term “capacity” should not be confused with the “diminished-capacity defense” recognized in Ellis v. Jacobs, 26 M.J. 90 (C.M.A. 1988) (discussing diminished mens rea).





� The majority opinion confuses an unsound mind (i.e., lack of capacity and capability) with drinking into “oblivion.”  The latter may involve unremembered consensual sexual activity without ever resulting in unconsciousness.








*Corrected
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