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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

HARRIS, Judge:

A military judge, sitting as a general court-martial, convicted Appellant, pursuant to his pleas, of conspiracy to distribute marijuana on divers occasions, conspiracy to distribute both marijuana and cocaine on a single occasion, conspiracy to violate 18 U.S.C. § 922(g)(3) by wrongfully selling or disposing of firearms to an unlawful user of controlled substances, wrongful use of marijuana on divers occasions, and 2 specifications of wrongful distribution of marijuana (1 specification on divers occasions), in violation of Articles 81 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 912a.  On 10 July 1998, Appellant was sentenced to confinement for 3 years, reduction to pay grade E-1, forfeiture of all pay and allowances, and a bad-conduct discharge.  On 14 September 1999, the convening authority (CA) approved the adjudged sentence and, except for the bad-conduct discharge, ordered it executed.  A pretrial agreement had no effect on the sentence.

After carefully considering the record of trial, Appellant's two assignments of error, the Government's response, the Government’s production of post-trial matters in response to this Court’s order, Appellant’s supplemental brief in response to this Court’s order, and the Government’s response to Appellant’s supplemental brief, we conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of Appellant was committed.  See Arts. 59(a) and 66(c), UCMJ.

Statement of Facts


Between June 1997 and 29 March 1998, Appellant worked in the Base Operations Section, Marine Forces Reserve (MARFORRES), New Orleans, Louisiana.  During this timeframe, Appellant, using a U.S. Government computer, sent personal e-mails to both military and civilian members of MARFORRES, which included two co-conspirators.  Appellate Exhibit VII, Attachment 6.  All e-mails are transmitted within the system instantaneously and remain on the system’s server until deleted by the user and over-written in the normal course of events.  The server is a central machine that controls and organizes the system’s network.  It is the piece of equipment that allows an individual user to log-on and access their e-mail and to send and receive and access computer programs.

Appellant took no affirmative steps to either save individual e-mails to his assigned computer’s hard drive or the system’s server.  When sending and accessing e-mails on his U.S. Government account, Appellant routinely used Lotus Notes software, maintained on both his computer and the system’s server.  In order to access the system’s server on his assigned computer, Appellant had to log-on by entering an encrypted password.  Appellant personally established this password.  Appellant, just like every other authorized user, could change this password at will.  No one but Appellant knew his password.


The five people in the command’s communications section 

(G-6) computer system administrators’ group had complete access to everything on the system’s server.  The administrators who had access to the individual e-mail accounts stored on the server could, but normally did not, monitor e-mail transmissions in the performance of their everyday duties.

In order to access his individual e-mail account, Appellant had to double-click the Lotus Notes icon and enter another password that was separate and distinct from the password used to log-on to the network.  This particular password is originally preset for the user.  However, the individual user must change the password on the first use of the e-mail account and, thereafter, the password is known only to the user.  No one else but Appellant knew his Lotus Notes e-mail password.


A warning banner is a notice on a U.S. Government computer that informs the user that by logging on to the computer the user is subject to monitoring of their use and that use of the system constitutes consent to monitoring.  There was no warning banner of any kind on Appellant’s assigned computer.


Sergeant (Sgt) Parker, U.S. Marine Corps, was assigned to the same section as Appellant, the Facilities Office of the Base Operations Section at MARFORRES.  Sgt Parker has the collateral duty of Information Systems Coordinator (ISC).  The ISC is a person in the local section who is responsible for the upkeep of all the U.S. Government computer assets in that section.


Appellant asserted that he was never informed that his individual e-mail account could be monitored or accessed by anyone other than himself.  He also asserted that he was not aware of past inspections or of an office policy regarding inspection.  Appellant never signed any security statement or privacy understanding regarding his use of his assigned U.S. Government computer or e-mail account.  Appellant claims that he was never advised that the U.S. Government computer and e-mail account was restricted to the exclusive use of “official business only.”  In fact, Appellant had been sending personal e-mails (hereinafter “e-mails in question”) for 4 months without anyone ever monitoring his use or reading his individual e-mails until the staff judge advocate (SJA) directed it.  Appellant claims that he was not aware of the various regulations concerning the proper use of U.S. Government computers and e-mail accounts, including the existence of the system server or storage of individual e-mails on the system server once the e-mail was sent.  Appellant deleted the e-mails in question and did not affirmatively store them on either his assigned computer or the system’s server.  According to Appellant, no one told him he could not send personal e-mails using his assigned computer.


Sometime between April and June 1998, Mr. Ernce, the Deputy Assistant Chief of Staff for Facilities, MARFORRES, told Colonel (Col) Statia, U.S. Marine Corps, the Assistant Chief of Staff for Facilities, MARFORRES, that Appellant’s individual e-mail account and its contents still existed on the system’s server and was unusually large.  Col Statia knew that Appellant was under investigation by the authorities.  As such, he instructed Mr. Ernce to turn over the material to the SJA’s office.  This turnover was not accomplished pursuant to any verbal or written search authorization under the Military Rules of Evidence or Rules for Courts-Martial.


The day after Mr. Ernce informed the SJA’s office of the unusually large size of Appellant’s e-mail account, Major (Maj) Waldron, U.S. Marine Corps, of the SJA’s office went to the facilities section and asked Col Statia if he could look at the contents of Appellant’s individual e-mail account.  Col Statia allowed Maj Waldron access to Appellant’s individual e-mail account.  After accessing them, Maj Waldron printed out the particular e-mails in question.  The military judge denied trial defense counsel’s pretrial motion to suppress the e-mails that were printed out.  Appellate Exhibit XIII at 9.  Pursuant to a pretrial agreement, Appellant entered a conditional plea of guilty to Specifications 3 and 5 of Charge II and Specification 2 of Charge III, in accordance with Rule for Courts-Martial 910(a)(2), Manual for Courts-Martial, United States (1998 ed.), to preserve the suppression issue.  Appellate Exhibit XIV, ¶¶ 1 and 15.

Motion to Suppress

In Appellant’s first assignment of error, he asserts that the military judge erred in denying his motion to suppress personal e-mails he had sent to one intended recipient from a U.S. Government computer that was downloaded from the system’s server.  Appellant avers that this Court should reverse the military judge’s denial of his motion to suppress the e-mails in question, set aside the findings of guilty to Specifications 3 and 5 of Charge II and Specification 2 of Charge III, and order a rehearing on sentence.  We disagree. 


A military judge’s ruling on a motion to suppress evidence is reviewed for an abuse of discretion.  United States v. Ayala, 43 M.J. 296, 298 (1995).  A military judge has abused his discretion if his findings of fact are clearly erroneous or his conclusions of law, reviewed de novo, are applied erroneously.  Id.  When reviewing a military judge’s ruling on a motion to suppress, service-courts of criminal appeals must consider the evidence “‘in the light most favorable’ to the prevailing party.”  United States v. Reister, 44 M.J. 409, 413 (1996)(citations omitted.).  To establish a violation of Fourth Amendment rights, Appellant must show he had “a legitimate expectation of privacy” in the place searched.  United States v. Britton, 33 M.J. 238, 239 (C.M.A. 1991)(quoting Minnesota v. Olson, 495 U.S. 91 (1990)).  To do so, Appellant must show that he had both a subjective expectation of privacy in the place searched as well as an objectively reasonable expectation of privacy.  Id. (citing Smith v. Maryland, 442 U.S. 740 (1979)).  

Expectations of privacy in electronic mail (e-mail) depend on the type of e-mail and the intended recipient.  United States v. Maxwell, 45 M.J. 406, 419 (1996)(finding a limited expectation of privacy in the context of a private, not governmental, provider of electronic communications services).  When dealing solely with a U.S. Government owned and operated system, in which individual e-mail accounts are provided for official use only, there is no reasonable expectation of privacy.  United States v. Monroe, 50 M.J. 550, 558 (A.F.Ct.Crim.App. 1999), aff’d, 52 M.J. 326 (2000).


The military judge’s findings of fact are supported by the record.  Appellate Exhibit XIII.  Appellant’s case deals specifically with a U.S. Government owned, operated, and maintained network and electronic communication system.  Record at 110, 116.  Appellant was granted access to the computer network, provided an e-mail account, and assigned a password to access the system.  Appellant required a second password to specifically access the server he used to access the Internet and send e-mail messages.  Appellant was responsible for knowing both passwords, and his unit’s ISC was also responsible for having each individual’s passwords on file.  Record at 101, 114-15, 118, 160.  Additionally, the five individuals making up the command’s computer system administrators’ group had unrestricted access to the U.S. Government server and all information contained or stored on that server.  Record at 104-5, 110, 150.


In April 1998, all Department Heads at MARFORRES were directed by the command’s chief of staff to review and update the command’s computer databases.  Appellate Exhibit XII.  The U.S. Government servers were getting full and a purge of the databases was necessary to eliminate or update any databases as required to make room on the server.  Id.  Appellant’s section complied with the commander’s direction and, during this administrative maintenance, noticed Appellant’s account had an unusually large amount of data on it.  Record at 134-36.  The Assistant Chief-of-Staff, G-6 instructed Appellant’s command to make the information found on Appellant’s account available to the SJA.  Id. at 158.  Subsequently, a civilian attorney on the SJA’s staff was made aware of Appellant’s account.  Id. at 136-37.  At some point, SJA personnel were given access to Appellant’s e-mail account.  Id. at 103, 121-22.


Appellant has failed to point to any evidence in the record introduced on his motion to suppress indicating he had a subjective expectation of privacy in his assigned e-mail account.  He failed to put before the military judge evidence or testimony which would satisfy the necessary, subjective prong of Fourth Amendment analysis, thus, causing the military judge to find a failure by Appellant to satisfy his burden of persuasion.  Appellate Exhibit XIII at 7.  Even if he had made a showing of a subjective expectation of privacy, Appellant clearly failed to show that such an expectation was objectively reasonable.  See Britton, 33 M.J. at 239.  Appellant was issued his account and given e-mail access via official channels for performance of his official duties; under the facts of his case he could not acquire an objectively reasonable expectation of privacy.  Record at 101; See Monroe, 50 M.J. at 558.  Even if this Court were to find Appellant was authorized to use his e-mail account for limited, personal use, he would still lack an objective expectation of privacy.  Id.  

Appellant’s use of passwords is not determinative, because they were used for security from potential harm to the integrity and privacy of the U.S. Government system rather than from the network administrators.  Record at 108; See Monroe, 50 M.J. at 559.  The lack of a warning banner is also not determinative as courts have used it as a factor to consider in Fourth Amendment analysis, and the presence of a banner deals more with an individual’s consent to search rather than an initial expectation of privacy.  See Monroe, 50 M.J. at 559; see also LCDR Rebecca A. Conrad, JAGC, USN, Searching for Privacy in All the Wrong Places:  Using Government Computers to Surf Online, 48 Nav. L. Rev. 1, 25 (2001).  

Finally, Appellant has asserted, but failed to introduce evidence, that the intended recipients may never have received his individual e-mails, and therefore, maintained a reasonable expectation of privacy.  Appellant’s Brief of 30 Apr 2002 at 11.  Appellant uses our superior Court’s analogy to first-class mail, where a sender may enjoy a reasonable expectation of privacy to unopened mail in transit.  Id.; Maxwell, 45 M.J. at 417.  Contrary to Appellant’s claims, the record does indicate that the e-mail messages in Appellant’s account were not intercepted in transit, but were stored in archive on the U.S. Government’s server.  Record at 105.  Additionally, when Appellant sent his individual e-mails, they were transmitted instantaneously, with a record of that message created and stored in the system’s network server.  Id. at 109-10.  

Thus, even if Appellant’s recipients had not read their e-mail messages, the system’s server still contained a copy of Appellant’s message accessible by network administrators, and his analogy to first-class mail fails.  See also Monroe, 52 M.J. at 330 (concluding, at a minimum, an appellant had no expectation of privacy from personnel charged with maintaining a U.S. Government server).


Appellant has failed to demonstrate that he possessed a reasonable expectation of privacy.  The military judge properly applied the facts of this case to search and seizure law under the Fourth Amendment.  As a result, there was no abuse of discretion by the military judge in denying Appellant’s motion to suppress, and Appellant is not entitled to relief.  Further, the military judge found that the e-mails in question would not have been “inevitably discovered.”  Appellate Exhibit XIII, Discussion at B.6.  We find trial counsel’s argument persuasive and hold by a preponderance of the evidence considered by the military judge that the Government would have “inevitably discovered” the e-mails in question by lawful means.  See Nix v. Williams, 467 U.S. 431, 444 (1984).    

“Wharton’s Rule” Violation

In Appellant’s second assignment of error, he asserts that Specification 1 of Charge II fails to state an offense, because the agreement of two persons is necessary for the completion of the substantive crime of distribution of marijuana and there is no ingredient in the conspiracy to distribute which is not present in the completed crime.  Appellant avers that this Court should dismiss Specification 1 of Charge II and order a rehearing on sentence.  We disagree. 

A military judge may accept a guilty plea if he is convinced there is a factual basis for the plea.  United States v. Care, 18 C.M.A. 535, 40 C.M.R. 247, 253 (1969).  The standard for rejecting a plea on appeal is whether the record reveals a “substantial basis” in law and fact for questioning the plea.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  Where a guilty plea is first attacked on appeal, this Court should construe the evidence in the light most favorable to the Government.  United States v. Hubbard, 28 M.J. 203, 209 (C.M.A. 1989)(Cox, J., concurring).

Normally, a conspiracy to commit an offense and the subsequent commission of that offense are separately punishable crimes.  See Iannelli v. United States, 420 U.S. 770, 785 (1975)(citing Pinkerton v. United States, 328 U.S. 640 (1946)).  However, there can be no conspiracy where the agreement exists only between persons necessary to commit such an offense.  Manual for Courts-Martial, United States (1998 ed.), Part IV, ¶ 5c(3).  This concept, known as “Wharton’s Rule,” has been limited to apply only to offenses that require concerted criminal activity, a plurality of criminal agents.  Iannelli, 420 U.S. at 785.  “Wharton’s Rule” is a judicial presumption to be applied in the absence of legislative intent to the contrary.  In determining whether concerted activity is required to commit an offense, a court must look at the wording, definition, and elements of the substantive law violated, rather than the actual facts of the particular offense as charged.  United States v. Earhart, 14 M.J. 511, 514 (A.F.C.M.R. 1982).  

Criminal culpability is required on the part of “all parties necessary to the ‘concerted criminal activity;’” if the distribution of drugs “can, under any circumstances, be consummated without a criminally culpable transferee, the ‘Wharton Rule’ is inapplicable.”  Id. at 514-15 (emphasis in original)(citations omitted); but see United States v. Crocker, 18 M.J. 33, 39 (C.M.A. 1984)(suggesting difficulty with this position because some of the classic “Wharton’s Rule” offenses do not require a criminal intent by both parties).  Criminal culpability on the part of the person receiving drugs is not an element of the offense of transferring drugs.  Earhart, 14 M.J. at 516; see also United States v. Jiles, 51 M.J. 583, 589 (N.M.Ct.Crim.App. 1999)(stating “[T]here is no requirement under Article 112a, UCMJ, that a person to whom a drug is unlawfully distributed be criminally culpable of any offense, let alone have the same criminal intent as the transferor.”)  

Appellant’s conduct clearly fits in the class of crimes in which the transferee’s intent was not necessary.  See MCM, Part IV, ¶¶ 37b(3) and c(3).  Even though Lance Corporal (LCpl) Garth C. Blair, U.S. Marine Corps, had criminal intent as the transferee, Appellant could have distributed drugs without any conspiracy, or LCpl Blair’s knowledge.  Thus he properly pled “guilty” to both conspiracy and the ultimate offense.  See Earhart, 14 M.J. at 514-16.  Therefore, “Wharton’s Rule” is inapplicable.  See United States v. Johnson, 58 M.J. 509, 511-13 (N.M.Ct.Crim.App. 2003).

At a minimum, Appellant and LCpl Blair participated in “concerted activity” over a period of several months in which they were able to achieve results in unison that they could not have achieved individually.  These circumstances also make “Wharton’s Rule” inapplicable.  See Crocker, 18 M.J. at 39 (finding in a case with similar facts, “[T]o whatever extent “Wharton’s Rule” is concerned with the presence of an added potential for evil resulting from concerted criminal action, [the conspiracy] should be treated as separate for purposes of findings and sentence.).  Appellant entered into several agreements with LCpl Blair to distribute marijuana.  Record at 260-62.  LCpl Blair approached Appellant on multiple occasions to buy drugs from Appellant or see if Appellant could get drugs for him.  Id. at 262-63, 266-67, 271-72.  In effect, Appellant became LCpl Blair’s supplier of marijuana stemming from a number of agreements occurring over an extended period of time.  Id. at 273-74.  In each instance, Appellant was unable to provide the marijuana to LCpl Blair upon request.  As a result, there was a delay, between the time of the agreement and the delivery of the marijuana to LCpl Blair.  Id. at 262, 267-68, 271-72.  In accordance with their agreement, Appellant would arrange to distribute the marijuana to LCpl Blair at a later time.  Id.  

Appellant in this case committed not only the offense of drug distribution, but engaged in the “reprehensible conduct: collective criminal agreement” that increased the “likelihood that the criminal object [would] be successfully attained and decreas[ed] the probability that the individuals involved [would] depart from their path of criminality.”  See Crocker, 18 M.J. at 36 (quoting Callanan v. United States, 364 U.S. 587 (1961)).  As a result, there is no substantial basis upon which we question Appellant’s guilty plea.  See generally Johnson, 58 M.J. at 511-13.  Accordingly, Appellant’s request for relief is denied.

Unreasonable Multiplication of Charges

In Appellant’s second assignment of error, he also summarily asserts that charging this type of distribution is a misuse of conspiracy and represents a needless “piling-on” of charges, i.e., an unreasonable multiplication of charges (UMC).  Appellant avers that this Court should dismiss Specification 1 of Charge II and order a rehearing on the sentence.  We disagree. 

We have considered Appellant’s claim and do not find UMC. See United States v. Quiroz, 57 M.J. 583 (N.M.Ct.Crim.App. 2002)(en banc), aff’d, 58 M.J. 183 (2003)(summary disposition).

In reality, Appellant is merely seeking clemency from this Court.   Appellant’s last best chance for such relief was with the CA.  See R.C.M. 1105; see also Johnson, 58 M.J. at 513.  Accordingly, we deny Appellant’s request for relief.

Post-Trial Delay


On 15 January 2003, this Court ordered the Government to produce a missing enclosure to the Staff Judge Advocate’s Recommendation (SJAR) Addendum of 14 September 1999, or advise this Court why it is unable to do so.  Navy-Marine Corps Court of Criminal Appeals Order of 15 Jan 2003.  On 21 January 2003, the Government complied with this Court’s order of 15 January 2003 and produced a copy of enclosure (1) to the SJAR Addendum of 14 September 1999.
  Government Response to Court Order of 21 Jan 2003.  Upon receipt of a copy of enclosure (1) to the SJAR Addendum we specified the following issue:

Was Appellant denied speedy post-trial review of his case and, if so, what is the appropriate relief.  See United States v. Tardif, 57 M.J. 219 (2002).   

Navy-Marine Corps Court of Criminal Appeals Order of 27 Jan 2003.  

In response to this Court’s specified issue, Appellant asserts that, but for the CA’s inaction, his case would have been eligible for clemency review by the Navy-Marine Corps Clemency and Parole Board.  Further, that due to the delay, timely appellate review of Appellant’s assignment of error pertaining to the motion to suppress was denied.  Appellant avers that this Court should exercise its powers under Article 66, UCMJ, and disapprove the bad-conduct discharge.  We disagree.

In his post-trial matters to the CA, Appellant alleged that he was denied speedy post-trial review of his case.  SJAR Addendum of 14 Sep 1999, Encl. (1).  Further, he argued that he was prejudiced as a result of this delay.  Id. 

On 10 July 1998, pursuant to his pleas, Appellant was convicted of several violations of the UCMJ.  On 15 December 1998 the trial counsel examined Appellant’s three-volume record of trial of 384 pages.  On 29 January 1999, trial defense counsel examined the record of trial.  On 11 February 1999, the military judge authenticated the record of trial.  On 14 July 1999, the SJA signed his SJAR.  On 19 July 1999, trial defense counsel accepted service of the SJAR and the authenticated record of trial.  On 11 August 1999, trial defense counsel submitted post-trial matters for the CA’s consideration.  On 14 September 1999, the SJA signed an SJAR addendum.  Also on 14 September 1999, the CA took his action on Appellant’s case.  On 16 November 1999, this Court docketed Appellant’s case for review.  

A military appellant has a right to timely review of the findings and sentence.  United States v. Williams, 55 M.J. 302, 305 (2001); United States v. Tucker, 9 C.M.A. 587, 589, 26 C.M.R. 367, 369 (1958).  In order to obtain relief as an error of law under Article 59(a), UCMJ, however, Appellant must show actual prejudice in addition to unreasonable and unexplained delay.  United States v. Jenkins, 38 M.J. 287, 288 (C.M.A. 1993).  Assuming arguendo that there has been unreasonable and unexplained delay, Appellant has failed to show any evidence of actual prejudice.


Our superior Court recently concluded that this court may grant sentence relief for unreasonable and unexplained delay under Article 66(c), UCMJ, even in the absence of actual prejudice.  This court is "required to determine what findings and sentence 'should be approved,' based on all the facts and circumstances reflected in the record, including the unexplained and unreasonable post-trial delay."  Tardif, 57 M.J. at 224.  But our superior Court also noted that “[a]ppellate relief under Article 66(c) should be viewed as the last recourse to vindicate, where appropriate, an appellant’s right to timely post-trial processing and appellate review.”  Id. at 225.  In reviewing a case where there is an alleged excessive delay in its post-trial processing, this Court must determine whether the excessive delay materially prejudiced the appellant, thus requiring a remedy under Article 59(a), UCMJ.  Id. at 223.  If there is no material prejudice to the appellant, then this Court is “required to determine what findings and sentence should be approved, based on all the facts and circumstances reflected in the record, including [any] unexplained and unreasonable post-trial delay.”  Id.; see also Art. 66(c), UCMJ. 


Appellant bears the burden of proving the post-trial delay was unreasonable, and has failed to do so in this case.  While Appellant correctly asserted in his request for clemency that a year had passed between his trial and service of the SJAR, it is this Court’s opinion that the post-trial action of the parties indicates that any delay was reasonable, and Appellant was served the SJAR in a reasonably timely manner.

However, even if this Court were to find that there was unreasonable post-trial delay in this case, unreasonable delay alone does not entitle Appellant to relief under Articles 59(a) or 66(c), UCMJ.  Appellant fails to indicate what if anything in the entire record entitles him to relief under Article 66(c), UCMJ.  Tardif, 57 M.J. at 224-25.  Relief pursuant to Article 66(c), UCMJ, should only be granted under the most extraordinary of circumstances where relief is appropriate because the unreasonable delay, based on all facts and circumstances in the entire record of trial, somehow prejudicially affected the sentence as adjudged and approved below.  United States v. Collazo, 53 M.J. 721, 727 (Army Ct.Crim.App. 2000).

In this case, Appellant can only cite unreasonable delay as a basis for relief.  Appellant fails to establish any other facts or circumstances in the entire record as a basis for relief, making this an inappropriate case for this Court to exercise its “‘broad power to moot claims of prejudice . . . ’” under Article 66(c), UCMJ.  Id. (quoting United States v. Wheelus, 49 M.J. 283, 288 (1998)).

Appellant did claim in his post-trial matters that the aforementioned post-trial delay made him not eligible for clemency review by the Navy and Marine Corps Clemency and Parole Board until after the CA had taken his action, or timely review by this Court.  SJAR Addendum of 14 Sep 1999, Encl. (1), ¶¶ 4 and 5.

As Senior Judge Dorman identified in United States v. Khamsouk, 54 M.J. 742 (N.M.Ct.Crim.App. 2001), rev’d on other grounds, 57 M.J. 282 (2002):

Relief will not be granted when the harm claimed was speculative, not supported by independent evidence, and the appellant has not shown substantial prejudice.  United States v. Jenkins, 38 M.J. 287, 289 (C.M.A. 1993).  This Court has held that delay preceding the CA's action depriving an individual consideration for parole does not establish that, but for the delay, he would have been granted parole.  United States v. Agosto, 43 M.J. 853, 854 (N.M.Ct.Crim.App. 1996).  Absent what this Court has called "verified or verifiable prejudice," relief is unavailable.  United States v. Schlarb, 46 M.J. 708, 710 (N.M.Ct.Crim.App. 1997)(quoting Agosto, 43 M.J. at 854).

Khamsouk, 54 M.J. at 748. 

While we do not condone unexplained delay by a CA in taking his action on any particular case, we find that Appellant’s alleged prejudice is speculative at best.  We reach this conclusion based upon the fact that even if the CA had been able to act more quickly, it would be speculative to conclude that the Navy and Marine Corps Clemency and Parole Board would have immediately granted Appellant clemency or parole, given the nature of the Appellant's offenses and the length of his sentence.

Appellant requests this Court set aside his bad-conduct discharge.  However, doing so, would grant the Appellant an unjust windfall.  Appellant relies on several cases for the notion that setting aside the punitive discharge is the appropriate remedy in this case.  However, those cases Appellant cites in which this Court set-aside the punitive discharges are not persuasive in this case because they were all special courts-martial involving relatively minor charges.  See United States v. Halcomb, 25 M.J. 750 (N.M.C.M.R. 1987)(tried at special court-martial for marijuana use and attempted larceny).

Appellant pled guilty to conspiracy and drug distribution while on active duty.  These are very serious charges deserving of serious punishment.  Appellant has not provided this Court with any precedent for the proposition that setting aside his punitive discharge is appropriate for this general court-martial case involving conspiracy and wrongful use and distribution of drugs.  Therefore, any relief under Article 66(c), UCMJ, would serve only to give a windfall to this otherwise undeserving Appellant.

After careful review of the record in light of our authority and responsibility under Articles 59(a) and 66(c), UCMJ, we find no harm of any kind related to the delay, nor do we see any other basis for affording Appellant relief for any post-trial processing delays that occurred in his case.  We therefore decline to grant relief on this ground.  United States v. Bigelow, 57 M.J. 64, 69 (2002). 

Conclusion

Accordingly, we affirm the findings and the sentence, as approved on review below.

Chief Judge OLIVER and Judge VILLEMEZ concur.






   For the Court






   R.H. TROIDL






   Clerk of Court 

� It is not entirely clear from the record whether the SJA’s office gathered the information from Appellant’s account as a result of the questionable amount of data found as a result of maintenance, or a discovery request from the companion cases.  See Appellate Exhibit VII at Attachment 1.  


� The UMC concept was analyzed in detail by this Court and our superior Court in United States v. Quiroz, 52 M.J. 510 (N.M.Ct.Crim.App. 1999)(Quiroz I), aff’d in part and modified in part on reconsideration, United States v. Quiroz, 53 M.J. 600 (N.M.Ct.Crim.App. 2000)(en banc)(Quiroz II), rev’d in part, United States v. Quiroz, 55 M.J. 334 (2001)(Quiroz III), modified on remand, United States v. Quiroz, 57 M.J. 583 (N.M.Ct.Crim.App. 2002)(en banc)(Quiroz IV), and aff’d, 58 M.J. 183 (2003)(Quiroz V)(summary disposition).





� The detached original missing enclosure (1) to the SJAR of 14 September 1999 was subsequently located out of order in the next volume in order of the record of trial.


� A Parole Board considers numerous factors when deciding clemency and parole issues. In the Department of the Navy, among the factors considered are: the nature and circumstances of the offense; the military and civilian background of the offender; the post-trial progress reports; recommendations by the military judge and/or the SJA; and the recommendation of disposition boards. SECNAVINST 5815.3H at ¶ 310 (5 Oct 1993).  Khamsouk, 54 M.J. at 748 n.5. 
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