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MEMORANDUM OPINION

-----------------------------------------
This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

Per Curium:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without leave (three specifications), assault upon a noncommissioned officer, and resisting apprehension in violation of Articles 86, 91, and 95, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 891, and 895 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for five months, and reduction to the grade of Private E1.  

This case is before the court for review pursuant to Article 66, UCMJ.  Appellant alleges, inter alia, that he received ineffective assistance of counsel during the post-trial process.  This assertion of error warrants discussion but no relief.  
FACTS


Prior to the adjournment of appellant’s trial, the military judge marked as an appellate exhibit a post-trial rights advice form signed by appellant.  On 5 March 2009, several months after appellant’s court-martial, appellant’s counsel submitted a memorandum to the convening authority in accordance with Rules for Courts-Martial [hereinafter R.C.M.] 1105 and 1106.  In the memorandum, appellant’s counsel argued dilatory post-trial processing and requested the convening authority disapprove the conviction or punitive discharge.  The convening authority, however, declined to grant relief.  

Appellant now alleges that his trial defense counsel was deficient in assisting him in the preparation of his post-trial submission to the convening authority.  In support of his allegation, appellant filed a signed sworn affidavit with this court.  In the affidavit, appellant asserts that his attorney never contacted him prior to submitting the clemency petition to determine whether appellant wanted to submit any additional matters.  
We ordered trial defense counsel to submit an affidavit responding to appellant’s allegations.  Trial defense counsel responded to our order with an affidavit and several other enclosures, one of which was a copy of a United States Postal Service Certified Mail Receipt, dated 14 February 2009.  This receipt reflected a mailing from the defense counsel to appellant at the address listed in appellant’s post-trial rights advice form.  Appellant’s signature is on the postal receipt.  The government offered the postal receipt as an appellate exhibit.  Appellant did not object to the government’s motion to attach or try to explain the document, and we admitted the document.
LAW


“[T]he military accused has the right to the effective assistance of counsel during the pretrial, trial, and post-trial stages” of his court-martial.  United States v. Hicks, 47 M.J. 90, 92 (C.A.A.F. 1997) (citing United States v. Carter, 40 M.J. 102, 105 (C.M.A. 1994); United States v. Fluellen, 40 M.J. 96, 98 (C.M.A. 1994)).  “Counsel is presumed competent until proven otherwise.”  United States v. Gibson, 46 M.J. 77, 78 (C.A.A.F. 1997) (citing Strickland v. Washington, 466 U.S. 668, 689 (1984); United States v. Jefferson, 13 M.J. 1 (C.M.A. 1982)).  In order to determine if counsel was ineffective, the Supreme Court adopted a two-prong test in Strickland:
First, the [appellant] must show that counsel’s perfor-mance was deficient.  This requires showing that counsel made errors so serious that counsel was not functioning as the “counsel” guaranteed the [appellant] by the Sixth Amendment.  Second, the [appellant] must show that the deficient performance prejudiced the defense.  This requires showing that counsel’s errors were so serious as to deprive the [appellant] of a fair trial, a trial whose result is reliable.

Id. at 687.  If we conclude that appellant fails to satisfy one prong of the Strickland test, we do not need to analyze appellant’s showing on the remaining prong.  Id. at 697; United States v. McConnell, 55 M.J. 479, 481 (C.A.A.F. 2001). 
When errors occur in the post-trial stage of a court-martial, the threshold for showing resulting prejudice is low “because of the highly discretionary nature of the convening authority’s clemency power.”  United States v. Lee, 52 M.J. 51, 53 (C.A.A.F. 1999).  Where such errors occur, “material prejudice to the substantial rights of an appellant [is shown] if there is an error and the appellant ‘makes some colorable showing of possible prejudice.’”  Id.  (quoting United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998); United States v. Chatman, 46 M.J. 321, 323-24 (C.A.A.F. 1997)).

A determination of the effectiveness of counsel is a mixed question of law and fact.  United States v. Wean, 45 M.J. 461, 463 (C.A.A.F. 1997).  Whether the representation by counsel was deficient and, if so, whether the deficiency was prejudicial are questions of law reviewed de novo.  Id. 

Because appellant’s claim of ineffective assistance of counsel is based upon a post-trial affidavit, we must first determine whether the issue can be resolved without recourse to a post-trial evidentiary hearing.  See United States v. Ginn, 47 M.J. 236, 242 (C.A.A.F. 1997).  We have “discretion to consider affidavits on the need for a hearing.”  Id.  Where, as here, appellant’s submission “is factually adequate on its face [to state a claim of legal error] but the appellate filings and the record as a whole ‘compellingly demonstrate’ the improbability of those facts, [this court] may discount those factual assertions and decide the legal issue.”  Id. at 248. We recognize we may not decide a factual matter based on contradictory assertions in competing affidavits.  Id. at 243.   Therefore, we consider appellant’s assertion based only on the objective and undisputed facts now present in the record without considering the substance of defense counsel’s affidavit.
DISCUSSION

Appellant complains his counsel’s deficient performance in failing to communicate with him precluded him from submitting the matters he wished to the convening authority. We find this assertion to be compellingly contradicted by the record as a whole, as it now stands.   

First, we find that appellant was informed of his right to submit clemency matters.  Appellant's signed post-trial appellate rights form notes that, “I have the right to submit any matters I wish the convening authority to consider in deciding what action to take in my case.”  When the form was entered into evidence, the military judge specifically asked appellant whether trial defense counsel had explained his post-trial and appellate rights to him.  Appellant affirmed that counsel had discussed these rights with him and that he did not have any questions about those rights.  

Second, we find that appellant’s trial defense counsel did communicate with him post-trial.  On 10 February 2009, trial defense counsel requested an extension to submit clemency matters and provided the following justification:

The defense makes this request to give PFC Galloway an opportunity to submit matters.  The defense counsel has called PFC Galloway on numerous occasions, but has yet been unable to speak to PFC Galloway.  On my last phone call I spoke to a family member who stated that he would give PFC Galloway a message to call me.  I did not receive any return calls.  


Additionally, appellant signed a certified mail return receipt from the United States Post Office for mail from his defense counsel on 14 February 2009.  The certified receipt provides objective evidence of post-trial communication by defense counsel with appellant.  Such method is the preferred way of demonstrating receipt.  See, e.g., Article 67(b)(2), UCMJ.  We presume appellant received the mail as there is proof of actual mailing and the mail was properly addressed.  See generally, Santana Gonzalez v. Attorney General of the United States, 506 F.3d 274, 278 (3rd Cir. 2007); Warfield v. Byron, 436, F.3d 551, 556 (5th Cir. 2006).   This evidence of appellant’s receipt of post-trial communication from his defense counsel, now part of the record, demonstrates decisively the improbability of appellant's claim that his defense counsel failed to communicate with him post-trial and therefore denied appellant his opportunity to submit clemency matters.  Further, it undermines the essential credibility of appellant’s affidavit.  
We find that trial defense counsel was not deficient.  First, trial defense counsel informed appellant of his post-trial and appellate rights prior to trial.  Second, trial defense counsel requested additional time to submit his clemency matters, thereby allowing appellant additional time to forward matters to his trial defense counsel.  Third, trial defense counsel did communicate with his client post-trial, and took the extra step of highlighting the importance of the communication by employing certified mail, which appellant signed for nineteen days before R.C.M. 1105 matters were submitted on appellant’s behalf.  Fourth, trial defense counsel ultimately submitted a clemency petition on appellant’s behalf.  


Even assuming arguendo that trial defense counsel’s performance was deficient, appellant has failed to demonstrate that he suffered prejudice as a result.  Appellant claims that, if his trial defense counsel had consulted with him, he would have submitted a letter from himself to the convening authority apologizing, asking to stay in the Army, and “explain[ing] more about [his] background,” as well as letters from his family, a letter from his family preacher, and letters from two noncommissioned officers in his unit.  None of these letters or a summary of their substance were included with appellant’s submission to this court, nor did appellant provide a reason for not including these matters.  
An unsupported affidavit claiming prejudice without supporting documentation to corroborate appellant’s assertion does not establish prejudice.  See generally United States v. Allende, 66 M.J. 142, 145 (C.A.A.F. 2008).  Even given the “low threshold” of prejudice required for an error in post-trial representation, an appellant must still demonstrate what he would have submitted to the convening authority if he had been afforded competent representation.  United States v. Hood, 47 M.J. 95, 98 (C.A.A.F. 1997).  Such a demonstration is necessary to allow this court to determine whether the failure to submit the matters at issue establishes a “colorable showing of possible prejudice.”  See Wheelus, 49 M.J. at 289.  Appellant’s broad, conclusory assertion that he would have submitted letters, without even describing what the substance of the letters would be, let alone providing copies of the letters, is insufficient to establish even a colorable showing of possible prejudice.  See United States v. Perez, 64 M.J. 239, 244 (C.A.A.F. 2006) (“Appellant, however, has not provided specific information about what he or others would have submitted.  In the absence of such information, Appellant has not demonstrated prejudice under Strickland.”); United States v. Clemente, 51 M.J. 547, 552 (A.C.C.A. 1999), (Appellant did not demonstrate prejudice where he failed to offer specific favorable letters from others or witness statements as evidence of what he would have submitted to the convening authority.)
Appellant’s general assertion that he would have submitted letters from family and friends lacks the qualitative detail necessary for us to effectively evaluate the effect such documents might have had upon the convening authority.  Appellant received an adjudged sentence that was even lower than the quantum of his favorable pretrial agreement.  Additionally, appellant served only seventy-three days of confinement after trial before being placed on appellate excess leave.  Thus, any post-trial submission would have to possess particularized and substantial favorable information about appellant and his circumstances to establish a colorable showing of possible prejudice.  In the absence of any details about the letters appellant would have submitted from those he listed, we find appellant has not made a “colorable showing of possible prejudice.”  Wheelus, 49 M.J. at 289.

Appellant also asserts dilatory post-trial processing, because the convening authority did not take action in appellant’s case until approximately 160 days, excluding defense delay, after trial.  When analyzing post-trial delay, we utilize the four factors established in Barker v. Wingo, 407 U.S. 514, 530 (1972):  (1) length of the delay; (2) reasons for the delay; (3) the appellant's demand for speedy review; and (4) prejudice.  United States v. Moreno, 63 M.J. 129, 135 (C.A.A.F.2006).  When the length of the delay is "facially unreasonable," we must balance the length of the delay against the other three factors.  United States v. Jones, 61 M.J. 80, 83 (C.A.A.F. 2005).  


We find the first three Barker factors weigh in the appellant's favor.  To satisfy the fourth factor, appellant asserts that he was denied employment because he did not have his discharge papers (DD-214).  However, we find that the appellant offered insufficient evidence to substantiate his claim. See Allende, 66 M.J. at 145 (no prejudice because appellant did not provide "documentation from potential employers regarding their employment practices, nor [had] he otherwise demonstrated a valid reason for failing to do so.").  Thus, appellant has failed to demonstrate he was prejudiced by the post-trial delay, and the fourth factor weighs against him.

We weigh and balance each of the Barker factors to determine if it favors the appellant or the government, with no single factor being dispositive.  Moreno, 63 M.J at 136.  Having considered, weighed, and balanced all factors, we find there has been no violation of appellant's constitutional due process guarantees.  



We have also considered the post-trial delay in light of our authority under Article 66(c), UCMJ, to grant relief where there has been unreasonable delay without a specific finding of prejudice.  See United States v. Tardif, 57 M.J. 219, 224 (C.A.A.F. 2002); United States v. Collazo, 53 M.J. 721, 727 (Army Ct. Crim. App. 2000).  In light of all circumstances, we conclude the post-trial delay in this case does not adversely affect the public’s perception of the fairness and integrity of the military justice system, and that the delay does not affect the findings and sentence that should be approved.  
CONCLUSION
We have considered those matters personally submitted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  
Accordingly, the findings of guilty and the sentence are affirmed.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court
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