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HOFFMAN, Judge:

	A military judge convicted appellant, pursuant to his pleas, of absence without leave [hereinafter AWOL], disrespect toward a superior commissioned officer, disrespect toward a noncommissioned officer (two specifications), drunken operation of a vehicle, and larceny, in violation of Articles 86, 89, 91, 111 and 121, Uniform Code of Military Justice, 10 U.S.C. § 886, 889, 891, 911, and 921 [hereinafter UCMJ].  Contrary to his pleas an enlisted panel sitting as a general court-martial further convicted appellant of making a false official statement, larceny, housebreaking and an excepted period of AWOL to which the appellant pled not guilty, in violation of Articles 86, 107, 121, and 130, UCMJ.  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for twenty-four months, forfeiture all pay and allowances, and reduction to Private E1.  This case is before the court for review under Article 66, UCMJ. 
	Appellant alleges the military judge erred by accepting his plea to drunken operation of a motor vehicle and the specification fails to state an offense.  We have considered the record of trial, appellant’s assignments of error, the government’s response, and the appellant’s reply brief, and find appellant’s allegations of error without merit.[footnoteRef:1] [1:  Appellant was charged with AWOL from 17 August 2007 to 19 September 2007.  The military judge accepted appellant’s provident plea, by exceptions and substitutions, to AWOL from 20 August 2007 to 17 September 2007.  In the contested portion of the trial, the government successfully obtained a conviction for the earlier inception date as originally charged.  At initial action, the Staff Judge Advocate’s Recommendation (SJAR) correctly advised the convening authority of the dates of the AWOL as charged.  A footnote describing appellant’s plea by exceptions and substitutions, however, creates confusion whether the court found appellant guilty of the earlier termination date as pled or whether the members convicted appellant of the earlier inception date as charged.  The defense counsel did not object to the form or content of the SJAR in matters submitted pursuant to Rules for Courts-Martial [hereinafter R.C.M.] 1105 and 1106.  On these facts, we find no plain error or prejudice to appellant.  See Articles 59 and 66, UCMJ.  Although the Report of Result of Trial (DD Form 4430-R) is not listed as an enclosure to the SJAR or its addendum, the entire Record of Trial is listed as an enclosure to both documents.  Considering the convening authority received the entire transcript of the trial, including the announcement of findings by the court and the panel’s findings worksheet, we find the convening authority was advised of and approved the guilty finding for the period of AWOL from 17 August 2007 to 17 September 2007.  See generally United States v. Alexander, 63 M.J. 269 (C.A.A.F. 2008); United States v. Diaz, 40 M.J. 335 (C.A.A.F. 1994).  We will direct a corresponding amendment to the promulgating order.  
] 


FACTS

During the Care[footnoteRef:2] inquiry, the military judge properly advised appellant the second element was that appellant controlled a vehicle when the alcohol concentration in his blood was “greater than 0.08 grams of alcohol per 100 milliliters of blood,” the standard under the applicable Alaskan law.  As the military judge questioned appellant about the offense, she realized he took a breath test and not a blood test and the specification needed to be amended to reflect that.  The military judge then advised appellant, “under Alaska law that if you have more than 0.08 grams of alcohol per 210 milliliters of breath then you’re considered to be in drunken operation of the vehicle, and you say you blew a .16?”  Appellant responded:  “Yes, ma’am.”  Appellant clearly admitted he controlled a vehicle while drunk and when his breath alcohol content was above the legal limit.   [2:   United States v. Care, 18 C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969)] 

LAW

Failure to State an Offense

Whether a specification states an offense is a question of law which we review de novo.  United States v. Crafter, 64 M.J. 209, 211 (C.A.A.F. 2006) (citing United States v. Dear, 40 M.J. 196, 197 (C.M.A. 1994)).  “A specification states an offense if it alleges, either expressly or by implication, every element of the offense, so as to give the accused notice and protection against double jeopardy.”  Id. “This is a three-prong test requiring (1) the essential elements of the offense, (2) notice of the charge, and (3) protection against double jeopardy.”  Id.  

Failure to object at trial does not waive the issue of whether a specification states an offense.  See Rule for Courts-Martial [hereinafter R.C.M.] 907(b)(1)(B).  “A flawed specification first challenged after trial, however, is viewed with greater tolerance than one which was attacked before findings and sentence.”  United States v. Watkins, 21 M.J. 208, 209 (C.M.A. 1986) (citations omitted).   Specifications challenged for the first time on appeal are “liberally construed” in favor of validity.  Id.   When a specification is not challenged prior to findings or sentence, the specification is sufficient “if the necessary facts appear in any form or by fair construction can be found within the terms of the specification.”  United States v. Mayo, 12 M.J. 286, 288 (C.M.A. 1982) (citations omitted).  “In addition to viewing post-trial challenges with maximum liberality, we view standing to challenge a specification on appeal as considerably less where an accused knowingly and voluntarily pleads guilty to the offense.”  Watkins, 21 M.J. at 210 (citing United States v. Hoskins, 17 M.J. 134, 135 (C.M.A. 1984)).

Providence Inquiry

A military judge has a duty to establish on the record the factual bases that establish that “the acts or omissions of the accused constitute the offense or offenses to which he is pleading guilty.”  Care, 18 C.M.A. at 541, 40 C.M.R. at 253; see also Article 45(a), UCMJ.  If a military judge fails to establish an adequate basis in law and fact to support the accused’s plea, the plea will be improvident.  See United States v. Inabinette, 66 M.J. 320, 321-22 (C.A.A.F. 2008); see also R.C.M. 910(e) (“The military judge shall not accept a plea of guilty without making such inquiry of the accused as shall satisfy the military judge that there is a factual basis for the plea.”).  “A military judge’s decision to accept a guilty plea is reviewed for an abuse of discretion. A military judge abuses this discretion if he fails to obtain from the accused an adequate factual basis to support the plea -- an area in which we afford significant deference.”  Inabinette, 66 M.J. at 322 (citations and quotation marks omitted).



DISCUSSION

	Appellant avers Charge IV and its Specification as amended fails to state an offense because it alleged appellant physically controlled a vehicle “while drunk and the alcohol concentration in his breath equaled or exceeded 0.08 grams of alcohol per 210 liters of alcohol as shown by chemical analysis (emphasis added).”  

	Following her Care inquiry with appellant, the military judge asked appellant’s trial defense counsel if he objected to the specification being amended in accordance with appellant’s plea to allege “per 210 milliliters of alcohol” rather than per 100 milliliters of blood.  Defense counsel responded, “no objection, ma’am.”  In phrasing the amendment to the specification, the military judge misspoke by saying the word “alcohol” while clearly intending to say “breath.”  It is abundantly obvious from the record, however, all parties understood the test was a breath test and the applicable standard under the law of Alaska.      

Under the facts of this case, the specification satisfies the three-prong Dear test.  Although inartfully amended when the military judge misspoke, the specification contained the essential elements of the offense, provided notice to appellant, and protects appellant against double jeopardy.  See Crafter, 64 M.J. at 211.  Moreover, based upon the providence inquiry, there is not a substantial basis in law or fact to overturn appellant’s plea and the military judge properly accepted appellant’s plea of guilty.  See Article 45, UCMJ.  We will, however, amend Charge IV and its Specification in our decretal paragraph to conform to appellant’s plea.

CONCLUSION

The court affirms the finding of guilty of Charge IV and its Specification as follows:

In that Private First Class William C. Lucas, Jr., U.S. Army, did at or near Fort Wainwright, AK, on or about 2 July 2007, near the parking lot adjacent to Building 3206  physically control a vehicle, to wit: a passenger car, while drunk and the alcohol concentration in his breath equaled or exceeded 0.08 grams or more of alcohol per 210 milliliters of breath as shown by chemical analysis.

We have considered those matters raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit. The remaining findings of guilty and sentence are affirmed.     



Senior Judge HOLDEN and Judge CONN concur.

						FOR THE COURT:
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