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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

HARRIS, Judge:

A special court-martial composed of officer members, convicted Appellant, contrary to her pleas, of conspiracy to receive and conceal stolen property, conspiracy to violate a lawful general regulation by wrongfully purchasing items from U.S. Armed Forces commissary stores for resale, and concealing stolen property, in violation of Articles 81 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 934.  On 17 September 1999, Appellant was sentenced to reduction to pay grade E-1 and a bad-conduct discharge.  On 18 February 2000, upon the request of the special court-martial convening authority (CA), an officer exercising general court-martial jurisdiction acted as the CA, approving the sentence and, except for the bad-conduct discharge, ordering it executed.

After carefully considering the record of trial, Appellant's assignments of error, the Government's answer, Appellant’s reply, the oral arguments, and the Government’s unopposed motion for leave to file a supplemental answer, we conclude that Appellant was entitled to retroactive de facto transactional immunity.  We shall order that the findings and sentence be set aside and that all charges and specifications be dismissed in our decretal paragraph.

Facts

On 12 November 1996, Appellant reported for duty as a nutritionist at the U.S. Naval Hospital, Yokosuka, Japan.  When Appellant reported in Yokosuka, she was accompanied by her civilian husband, AV, her young daughter, and her infant son.  Due to military housing shortages, Appellant and her family initially resided in the civilian community while they waited for an on-base apartment.


In early 1998, the Navy Exchange (NEX) in Yokosuka began an investigation into a credit card fraud scheme, in which stolen credit card numbers were used to purchase merchandise at the NEX.  This investigation raised suspicions directed at EN, a cashier at the NEX.  After conducting an investigation and discovering several instances of fraud, the NEX contacted the Naval Criminal Investigative Service (NCIS).  Special Agent Robinson of NCIS then began a formal criminal investigation.  Special Agent Robinson interviewed EN, who identified Lieutenant (LT) RC, U.S. Navy, and Appellant’s civilian husband, AV, as co-conspirators in a credit card fraud scheme.  AV was also suspected of black-marketing beer and rice that was obtained at bargain prices from on-base Navy stores and resold in the off-base civilian community.

Simultaneously with NCIS’ fraud investigation, Japanese law enforcement authorities were conducting a drug investigation involving AV.  One of Special Agent Robinson’s NCIS colleagues was working on that investigation in conjunction with the Japanese authorities, because AV’s wife, Appellant, was on active duty in the U.S. Navy.  When the Japanese authorities learned of NCIS’ fraud investigation involving AV, they decided to execute a search and arrest warrant against him in their drug investigation before AV learned of NCIS’ fraud investigation.    


On 28 April 1998, the Japanese law enforcement authorities executed their warrant and searched the home of AV and Appellant for drugs.  Several NCIS special agents witnessed the search of Appellant’s home as observers under the Status of Forces Agreement (SOFA) between the United States and Japan.  The NCIS observers, during the Japanese search, noticed in plain view a large volume of electronic equipment and appliances in sealed boxes at the residence.  Two of the NCIS observers asked AV for consent to search the home after the Japanese were finished.  AV gave his verbal consent.  The on-site agents called Special Agent Robinson to request a written search and authorization form, which Special Agent Robinson brought to Appellant’s home.  When Special Agent Robinson arrived, AV was already in the custody of, and being led away by, Japanese authorities.  Instead of obtaining a written consent from AV, NCIS special agents approached Appellant and asked for her written consent to search the home.  Appellant gave her consent and signed the search authorization form.  Appellate Exhibit II. 


The NCIS special agents’ search of Appellant’s home revealed multiple boxes of electronic equipment later identified as having been stolen from the NEX.  These included televisions, stereos, and a DVD player.  Additionally, bags of rice and cases of beer were also seized.  During NCIS’ ensuing investigation for black-marketing, theft, and credit card fraud that spanned several months, Appellant’s husband was released from Japanese custody and he immediately fled to the Philippines.  EN left Japan and returned to the United States, where efforts to pursue criminal charges against her were unsuccessful.  Military charges were preferred against LT RC, but then dropped due to insufficient evidence.  Afterwards a formal administrative proceeding was initiated to separate him from the U.S. Navy.  Appellant’s Brief of 30 Aug 2001 at App. D (Article 32, UCMJ, Investigating Officer’s (IO) Report of 26 Jan 2000).  


Charges were referred against Appellant for her role in the credit card fraud and black-marketing conspiracy.  Charge Sheet.  During pretrial negotiations, the Government sought a proffer from Appellant that would assist in the prosecution of LT RC.  Government Motion to Attach Document of 7 Aug 2002, Encl. 1 (Affidavit of (LT) R.I. Booher) at ¶ 6.
  An audiotaped proffer was made, but trial counsel determined that no helpful information was provided.  Id. at ¶ 10.  Subsequently, between 13 and 17 September 1999, Appellant was tried and convicted of most but not all of the charges.  Record at 1143.  Following Appellant’s court-martial, LT RC went to a Board of Inquiry [BOI].  Affidavit of LT Booher at ¶ 13.  Appellant was given a grant of testimonial immunity and ordered to testify at LT RC’s BOI.  Id. at ¶ 18.  Appellant’s alleged refusal to obey that order was subsequently charged as a violation of Article 92, UCMJ, on 20 October 1999.  Id. at ¶¶ 23, 27.


In December 1999, before authentication of the record of trial, Appellant requested a post-trial session under Rule for Courts-Martial 1102, Manual for Courts-Martial, United States (1998 ed.), to litigate a motion for post-trial relief.  Appellant sought to set aside, vacate, and dismiss all of the guilty findings and the sentence adjudged in the instant proceedings, and to have the court declare both the CA and the trial counsel disqualified from further participation in her case.  In support of this post-trial motion, Appellant appended a Declaration under penalty of perjury dated 12 December 1999 by her civilian defense counsel, Mr. Eric A. Seitz (Declaration of Mr. Seitz).  On 29 December 1999, via separate correspondence, the military judge denied the request for a post-trial session.



The Article 32, UCMJ, hearing into Appellant’s alleged refusal to testify at LT RC’s BOI was conducted on 18 January 2000.  On 21 January 2000, pursuant to R.C.M. 1105 and 1106, Appellant submitted matters for the CA’s consideration in response to the staff judge advocate’s recommendation (SJAR) on her record of trial.  As part of her post-trial matters, Appellant submitted the previously denied motion for post-trial relief with supporting Declaration.  Appellant also submitted a copy of the record of an investigation (Appellant’s Brief of 30 Aug 2001 at App. D) conducted in accordance with Article 32, UCMJ, into her refusal to obey an order to testify under a grant of use (testimonial) immunity in the case of LT RC.
  On 24 January 2000, pursuant to R.C.M. 1107(a), the CA forwarded the entire record of trial and all allied papers to an officer exercising general court-martial jurisdiction and requested that he take action on the findings and sentence of the special court-martial of Appellant.  The report and record of the Article 32, UCMJ, investigation into Appellant’s alleged refusal to testify at LT RC’s BOI was not delivered to the CA until 26 January 2000.  On 11 February 2000, the original special court-martial CA withdrew and dismissed without prejudice the charge preferred against Appellant on 20 October 1999 for violating the order to testify.
  Appellant’s Brief of 30 Aug 2001 at App. E.

De Facto Transactional Immunity 


In Appellant’s first assignment of error, she asserts that she is entitled (post-trial) to the de facto transactional immunity promised to her by trial counsel and the CA.  Wherefore, Appellant asks that this Court set aside the findings and sentence and dismiss the Charges and specifications.


Appellant contends that on or about 1 September 1999, trial counsel proposed to grant transactional immunity to her in return for her testimony against LT RC.  According to Appellant, the immunity proposal emanated from trial counsel, LT Booher, and required that she submit a detailed “proffer” in the form of a recorded interview conducted by trial counsel.  If the trial counsel determined that her testimony would be “useful” in the pending proceeding against LT RC, then she would receive transactional immunity in exchange for her testimony.  Declaration of Mr. Seitz at ¶ 4; Appellant’s Brief of 30 Aug 2001 at App. D.  On the other hand, it was understood that if the trial counsel determined Appellant’s proffered testimony not to be useful in the case against LT RC, there would be no immunity and Appellant’s special court-martial then would proceed as scheduled.  Declaration of Mr. Seitz at ¶ 5.


In the event that immunity was not provided to Appellant, she and her counsel were assured by LT Booher that Appellant’s “proffer” would not be used for any purposes whatsoever, as if it never had been provided.  Id. at ¶ 6.  Appellant further asserts that LT Booher advised her and her counsel that the immunity proposal had been approved by the CA, and that the CA, therefore, had agreed to be a party to and be bound by the agreement regarding the “proffer” of Appellant’s testimony.  Id. at ¶ 7.


Appellant’s civilian counsel was in Hawaii when this immunity proposal was conveyed to Appellant.  Mr. Seitz was not scheduled to arrive in Japan until 11 September 1999, 2 days before the court-martial was scheduled to commence.  Id. at ¶ 8.  Upon the advice of both her civilian and military lawyers, Appellant accepted the trial counsel’s proposal and proceeded with the proffer over a period of several days in early September 1999.  She answered all of the questions put to her by LT Booher and other trial counsel involved in the proceedings against LT RC.  Id. at ¶¶ 10-12.  Trial counsel subsequently decided that Appellant’s testimony would not be useful and took no action to provide her with immunity.  Id. at ¶ 13; Affidavit of LT Booher at ¶ 10.


On or about 13 September 1999, Appellant’s court-martial commenced before a panel of officer members.  Appellant’s court-martial adjourned on 17 September 1999.  On  20 September 1999, just prior to leaving Yokosuka, Appellant’s civilian attorney was informed that trial counsel wanted to use Appellant’s proffered testimony against LT RC after all.  Declaration of Mr. Seitz at  ¶ 16.  Appellant asserts that she was told that if she would not agree to the use of her proffered testimony, then LT Booher would recommend to the CA that her bad-conduct discharge be “reduced” to a period of confinement, thereby imposing a severe consequence upon Appellant’s 10-year-old daughter who had no one else to care for her.  Id. at ¶ 17; Appellant’s Brief of 30 Aug 2001 at App. D.  Because of the alleged threat to impose confinement, Appellant avers that she authorized the use of her recorded, proffered testimony, so long as she would not be required to testify personally in LT RC’s BOI proceedings scheduled to begin that same day, 20 September 1999.  Declaration of Mr. Seitz at    ¶ 18.


With that understanding and agreement, Appellant’s civilian counsel then left Yokosuka and flew back to Hawaii.  Id. at ¶ 19.  Immediately after her civilian counsel was gone, Appellant was notified that LT RC’s BOI wanted to hear from her personally and that she was going to be ordered to testify.  Id. at ¶ 20.  On the following morning, 21 September 1999, trial counsel notified Appellant’s civilian counsel in Hawaii that Appellant was going to be called that day as a witness in LT RC’s proceedings, that she would be given use (testimonial) immunity--not the transactional immunity which she claimed to have been promised-- and that she would be ordered to testify.  Id. at ¶ 25.  Appellant further avers that trial counsel specifically identified four areas of her testimony that would be useful in their case against LT RC.  Id. at ¶ 22; Appellant’s Brief of 30 Aug 2001 at App. D.  Trial counsel supposedly asserted that they were acting at the direction of a general court-martial CA and that they would not delay LT RC’s BOI proceedings to enable Appellant’s civilian counsel to be present to advise her. Declaration of Mr. Seitz at ¶ 26.


On 21 September 1999, under immunity, Appellant was called into the BOI proceedings involving LT RC and was ordered to give testimony that was derived entirely from and based upon her earlier proffer.  Id. at ¶ 25.  Whereupon, Appellant’s civilian counsel telephonically advised her that in his absence she should decline to testify, even if she was ordered to do so by the presiding member of the board.  Appellant’s Brief of 30 Aug 2001 at App. D. 

On 12 December 1999, Appellant filed a motion with the trial court for post-trial relief, seeking a hearing and a grant of transactional immunity.  Motion for Post-Trial Relief.
  Appellant also requested that LT Booher and the special court-martial CA be recused from any further participation in these proceedings.  Id.  The motion was denied by the military judge, without a hearing.  Military Judge’s Response to Defense Motion for Post-Trial Relief of 29 Dec 1999.

As trial counsel promised, an additional charge was brought against Appellant based on her refusal to testify at LT RC’s BOI.  Appellant’s Brief of 30 Aug 2001 at App. D.  Following an Article 32, UCMJ, Investigation, the IO recommended that the Charge be dismissed.  Id.  The Charge was finally withdrawn on 11 February 2000.  Appellant’s Brief of 30 Aug 2001 at App. E.
Upon review and consideration of Appellant’s Brief, the Government’s Answer, Appellant’s Reply, and Appellant’s Motion for Oral Argument, on 4 September 2002, pursuant to this Court’s Rules of Practice and Procedure 4-8c, we ordered the Government to obtain and produce an Affidavit from the CA who personally convened the special court-martial in Appellant’s case now before the Court.  This Court required answers to the following questions:

a.  In the instant case, did you have any conversations during either the investigation or processing of the case, with the detailed trial counsel, Lieutenant Ross I. Booher, J.A.G.C., U.S. Navy Reserve, [sic] concerning any of the following: (1) the granting of immunity, transactional or testimonial; (2) the dismissal of any or all Charges and/or specifications; or (3) protection from an administrative separation?

b.  If yes to any of the above: (1) when and where did each conversation take place, including telephone conversations; (2) who was present and/or a party to each conversation on every occasion; and (3) with as much specificity as you can recall, what was the content of each conversation on every occasion?

Navy-Marine Corps Court of Criminal Appeals Order of 14 Sep 2002.

On 25 September 2002, the Government complied with this Court’s order and the CA’s Affidavit of 24 September 2002 was attached.  After this Court’s consideration of the ordered affidavit, on 3 October 2002, we granted Appellant’s 21 August 2002 Motion for Oral Argument on the first three of her briefed assignments of error.

As issues concerning alleged grants of immunity in any form not fully litigated during any stage of trial give this Court concern, we were left with having to decide whether to order a hearing conducted in accordance with United States v. DuBay, 17 C.M.A. 147, 37 C.M.R. 411 (1967), to provide evidence sufficient for our Article 66(c), UCMJ, legal and factual determination of this issue.  This issue was mutually resolved before the Court by both Appellant’s civilian counsel and Appellate Government counsel on 3 October 2002, during the conduct of the oral argument on Appellant’s first three assignments of error.  Both Appellant’s civilian counsel and Appellate Government counsel requested this Court to consider as evidence on Appellant’s first assignment of error, all documents advanced by the parties or ordered by this Court, which have been attached post-trial (including those by motion to attach) by required rule or the Court’s order, to the record of trial.  Both Appellant’s civilian counsel and Appellate Government counsel aver that these documents, submitted as evidence on Appellant’s first assignment of error, all carry sufficient indicia of reliability such that this Court can confidently exercise its fact-finding authority and enter needed findings of fact to resolve said assignment of error.  Further, both Appellant’s civilian counsel and Appellate Government counsel agreed to be bound by this Court’s findings of fact based on the documents under consideration and affirmatively waived any and all evidentiary objections which could be raised to this or any other court’s (subordinate or superior) consideration of those documents.  Both Appellant’s civilian counsel and Appellate Government counsel specifically requested that this Court not order a DuBay hearing on this specific assignment of error.  Additionally, we granted Appellant’s civilian counsel’s request to withdraw from this Court’s consideration and resolution their second assignment of error, as he was satisfied that the issue would not be reached based on this Court’s findings of fact which would be based, in part, on the Court’s ordered CA’s affidavit.      

It is well-settled that Courts of Criminal Appeals cannot determine guilt of an accused using evidence not presented at trial.  See United States v. Mason, 45 M.J. 483 (1997); United States v. Parker, 36 M.J. 269, 272 (C.M.A. 1993).  Article 66(c), UCMJ, states:

(c) In a case referred to it, the Court of Criminal Appeals may act only with respect to the findings and sentence as approved by the convening authority.  It 

may affirm only such findings of guilty, and the sentence or such part or amount of the sentence, as it finds correct in law and fact and determines, on the 

basis of the entire record, should be approved.  In considering the record, it may weigh the evidence, judge the credibility of witnesses, and determine controverted questions of fact, recognizing that the trial court saw and heard the witnesses. 

(Emphasis added.)

In United States v. Ginn, 47 M.J. 236, 242 (1997), our superior Court reasoned that Congress intended a Court of Criminal Appeals to act as factfinder in an appellate-review capacity and not in the first instance as a trial court.  “This unusual appellate-court-factfinding power is not unlimited in scope but is expressly couched in terms of a trial court's findings of guilty and its prior consideration of the evidence.”  Id. 

The key to Appellant’s case is the particular nature of her post-trial claim.  In Appellant’s case, this Court, in deciding this particular assignment of error, is not being asked to determine Appellant’s guilt using evidence not presented at trial, but to make a legal determination as to whether Appellant was, in fact, entitled to retroactive de facto transactional immunity after her trial but before the CA took his required action, based on the terms of an alleged unwritten pretrial agreement.  To make a legal determination concerning the assignment of error, this Court must consider the asserted facts surrounding the alleged unwritten pretrial agreement and those post-trial actions of the parties concerned, including the military judge, before the CA took his required action.   

Before the CA took his action on Appellant’s case, the military judge denied Appellant’s request for a post-trial session, conducted in accordance with R.C.M. 1102(d), to litigate Appellant’s motion asserting that she was entitled to retroactive de facto transactional immunity based on an alleged unwritten pretrial agreement.  Appellant then brought to the attention of the CA the military judge’s denial of Appellant’s request for a post-trial session to litigate Appellant’s motion concerning retroactive de facto transactional immunity, the assignment of error now before this Court.  

In United States v. Lewis, 42 M.J. 1, 6 (1995), our superior Court held that Courts of Criminal Appeals “have discretion . . . to determine how additional evidence, when required, will be obtained, e.g., by affidavits, interrogatories, or a factfinding hearing.”  The Court of Appeals for the Armed Forces “has never held that Article 66(c) permits a Court of Criminal Appeals to exercise its factfinding power on conflicting post-trial affidavits and the record of trial.”  Ginn, 47 M.J. at 243.  Rather, our superior Court has held that findings of fact may be made where no conflict exists between affidavits submitted by the parties.  United States v. Johnson, 43 M.J. 192, 195 (1995). 

Our superior Court in DuBay established a new trial-type procedure for factfinding on these post-trial claims. However, the Court of Appeals for the Armed Forces has never held that a servicemember is always entitled to a factfinding hearing on his or her collateral claim.  See Ginn, 47 M. J at 243 (referring to the “compelling-demonstration” standard established in United States v. Perez, 18 C.M.A. 24, 26, 39 C.M.R. 24, 26 (1968)).  In Ginn our superior Court found that the service appellate court erred by finding facts on the basis of the record of trial and post-trial affidavits instead of ordering a factfinding hearing as authorized by them in DuBay.  Id. at 238.

What distinguishes the Ginn case from Appellant’s case, is that in Ginn, unlike Appellant’s case, Sergeant Ginn specifically requested that the service Court of Criminal Appeals order a DuBay factfinding hearing concerning his assignment of error alleging trial defense counsel’s representation was ineffective.  Whereupon, the service Court of Criminal Appeals resolved the assignment of error on the basis of factfinding done on competing post-trial affidavits and the record of trial.  See generally United States v. Loving, 41 M.J. 213 (A.C.M.R. 1994).  Further, unlike in Ginn, Appellant has not raised the issue for the first time on appeal.  She raised the issue with the military judge before he authenticated her record of trial, before the convening authority took action on her case, and before a subsequent Article 32, UCMJ, investigation.  All of which could have and, in hindsight, should have addressed and decided the issue of whether Appellant had been granted de facto transactional immunity, and whether it should be applied retroactively to her court-martial.  Lastly, in Ginn, the parties disputed the facts elicited from the affidavits, whereas, in Appellant’s case, the parties substantially agree as to the facts which are not in dispute, but only disagree as to the conclusions of law which should be derived from those facts.  Accordingly, this Court will apply the law to the undisputed facts below in arriving at our conclusions of law in Appellant’s case.  Art. 66(c), UCMJ.   

Having now considered all documents attached to Appellant’s record of trial, this Court, without the need for an ordered DuBay hearing, finds that these documents all carry sufficient indicia of reliability such that we can accept them, in part, as evidence on Appellant’s first assignment of error in support of the following findings of fact.  This Court, at the request of both Appellant’s civilian counsel and Appellate Government counsel, hereby finds:

1. That LT Booher, trial counsel, participated in

pretrial negotiations concerning giving Hospital Corpsman First Class (HM1) Vileta “complete” immunity in exchange for her testifying against LT RC, with her detailed defense counsel, LT Brenda Scheibmeir, JAGC, USNR.  Further, that HM1 Vileta’s cooperation would result in LT Booher’s recommendation to the CA for dismissal of the charges.  LT Booher also told LT Scheibmeir that he believed that the CA was likely to accept his recommendation regarding dismissal of charges.  LT Booher’s Affidavit at ¶¶ 1,2,4,5; Appellant’s Brief of 30 Aug 2001 at Appendix D (LT Scheibmeir Article 32, UCMJ, Testimony).

2. That on 2 September 1999, HM1 Vileta’s civilian

defense counsel, Mr. Eric A. Seitz, first learned about the possibility of immunity in some form for HM1 Vileta from HM1 Vileta and LT Scheibmeir, whereupon he authorized LT Scheibmeir to appear at a “proffer” in his absence.  Declaration of Mr. Seitz at ¶¶ 9, 10.

3. That prior to HM1 Vileta’s Special Court-Martial,

LT Booher and LT Scheibmeir agreed to an audiotaped “proffer.”  If LT Booher accepted the proffer, after having recommended to the CA that he dismiss the charges against HM1 Vileta in exchange for her testimony against LT RC, he would also recommend that the CA seek from the general court-martial authority, immunity for HM1 Vileta’s testimony against LT RC. Affidavit of LT Booher at ¶ 6.

4. That during the investigation and processing of

HM1 Vileta’s case, LT Booher had numerous conversations with the CA concerning the granting of immunity for HM1 Vileta and the dismissal of any and all charges and specifications.  Government Motion to Attach Document of 25 Sep 2002 (Affidavit of CAPT Jack W. Smith, MC, USN of 24 Sep 2002).

5. That during his conversations with the CA, LT

Booher recommended to the CA that HM1 Vileta be offered immunity from prosecution if she was truthful and provided useful information in the Government’s prosecution of another member of the Hospital Command. Affidavit of CAPT Smith; Affidavit of LT Booher at

¶ 10.

6. That between 2 and 8 September 1999, LT Booher and

the Government’s recorder for LT RC’s BOI, LCDR Mueller,
 in part, singularly and/or together, conducted a two-part, audiotaped proffer by questioning HM1 Vileta, who was continuously represented by counsel, for some 3-4 hours on the first occasion, and for some 2 hours on the second occasion.  LT Scheibmeir Article 32, UCMJ, Testimony.

7. That prior to HM1 Vileta giving her two-part 

audiotaped “proffer,” LT Booher stated for the record, on the recording, that HM1 Vileta’s proffer, being given by her as part of pre-trial negotiations under Mil. R. Evid. 410, Manual for Courts-Martial, United States (1998 ed.),
 was being made in return for an offer of immunity and protection from an administrative separation, and that it would not be able to be used against HM1 Vileta in this, or any subsequent court-martial against her.  Affidavit of LT Booher at ¶ 9; Appellant’s Brief of 30 Aug 2001 at App. D (Article 32, UCMJ, Investigating Officer’s Report) at ¶ 5.

8. That Mr. Seitz was scheduled to arrive in Japan

from Hawaii on 11 September 1999.  Declaration of Mr. Seitz at ¶ 8.

9. That on 8 September 1999, Mr. Seitz was told by

LT Booher that the Government had determined that HM1 Vileta’s proffered testimony was not useful in the Government’s case against LT RC, that HM1 Vileta would not be granted immunity, and that HM1 Vileta’s special court-martial would proceed, as scheduled, on 13 September 1999.  Declaration of Mr. Seitz at ¶ 13.

10. That on 20 September 1999, LT RC’s BOI began and

LCDR Mueller used HM1 Vileta’s proffer by asking a question
 of a witness specifically gleaned from the “proffer.”  LCDR Mueller did this only after acknowledging to the BOI that he was, in fact, agreeing to the use of the “proffer” by asking the question.  LCDR Mueller Article 32, UCMJ, Testimony.

11.  That LT Booher was Assistant Recorder in LT RC’s BOI.  Affidavit of LT Booher at ¶ 1.

12. That LT RC’s BOI struck LCDR Mueller’s question to

the witness from the record and did not use it after LT RC’s counsel objected to the question, because he had not “seen” the audiotapes.  LCDR Mueller Article 32, UCMJ, Testimony.

13. That after LT RC’s BOI struck LCDR Mueller’s

question to the witness from the record, LCDR Mueller then provided the audiotapes of HM1 Vileta’s "proffer" to the BOI.  LCDR Mueller Article 32, UCMJ, Testimony.

14. That after LT RC’s BOI requested HM1 Vileta’s

appearance as a witness to testify, LCDR Mueller informed the BOI that the Government would have to give HM1 Vileta a grant of testimonial immunity, and the BOI asked LCDR Mueller to procure a grant of immunity and an order for HM1 Vileta to testify before the BOI.  LCDR Mueller Article 32, UCMJ, Testimony.

15. That LCDR Mueller’s discussions with the Force

Judge Advocate for the general court-martial convening authority concerning the circumstances of immunity for HM1 Vileta did not include transactional immunity, because LCDR Mueller was not aware of any previous discussions about the charges being dismissed against HM1 Vileta in exchange for immunity.
  LCDR Mueller Article 32, UCMJ, Testimony.

16.  That on 20 September 1999, prior to Mr. Seitz’ departure from Japan upon the conclusion of HM1 Vileta’s special court-martial on 17 September 1999, LT Scheibmeier informed him that LT Booher wanted to use HM1 Vileta’s proffered testimony against LT RC and, if HM1 Vileta did not agree to the use of her proffered testimony, the “Government” was going to recommend that her bad-conduct discharge be reduced to a period of confinement.  Seitz Decl. at ¶¶ 16, 17; LT Scheibmeir Article 32, UCMJ, Testimony; LT Booher’s Affidavit at ¶ 14. 

17.  That on 20 September 1999, Mr. Seitz authorized

the use of the tape of HM1 Vileta’s proffered testimony, with her consent, in LT RC’s BOI, so long as she would not be required to testify personally, absent his presence.  Declaration of Mr. Seitz at ¶ 18; LT Scheibmeir Article 32, UCMJ, Testimony.

18.  That on 21 September 1999, after arriving back in

Hawaii, Mr. Seitz learned that the BOI, after having learned of HM1 Vileta’s proffered statement, wanted to hear from her personally and that she was going to be ordered to testify.  Declaration of Mr. Seitz at ¶ 20.

19.  That on 21 September 1999, Mr. Seitz conducted

several telephone conversations with LT Booher, LT Bagnette,
 and LCDR Mueller, in which he was informed that in return for her testimony, HM1 Vileta would only be given “use (testimonial) immunity” —- “not transactional immunity.”  Declaration of Mr. Seitz at 

¶ 21; LCDR Mueller Article 32, UCMJ, Testimony.

20.  That during the 21 September 1999 conversations

with trial counsel, Mr. Seitz was told that the Government had identified four areas of HM1 Vileta’s testimony that would be useful in its case against LT RC.  Declaration of Mr. Seitz at ¶ 22; LCDR Mueller Article 32, UCMJ, Testimony.

21.  That on 21 September 1999, after having received a written grant of testimonial immunity and an order to testify for HM1 Vileta from Commander, U.S. Naval Forces, Japan, via LCDR Mueller, and after LT Bagnette informed HM1 Vileta’s civilian counsel, Mr. Seitz, of his required duties, LT Bagnette delivered both the grant of testimonial immunity and order to testify to HM1 Vileta.  LT Bagnette Article 32, UCMJ, Testimony.

22.  That on 21 September 1999, HM1 Vileta was called

as a witness in LT RC’s BOI proceedings by the BOI, not LT Booher, and was ordered to testify.  LT Scheibmeir Article 32, UCMJ, Testimony.

23.  That after HM1 Vileta’s conviction at special

court-martial, and after having consulted with his officer-in-charge (OIC), having researched “relevant” case law, and having consulted with the CA’s SJA (LT Bagnette), LT Booher told LT Scheibmeir that if HM1 Vileta was granted immunity and she refused to testify in LT RC’s BOI, his OIC would recommend to the CA to commute HM1 Vileta’s bad-conduct discharge to 6-months confinement.  Affidavit of LT Booher at ¶ 14.

24.  That prior to HM1 Vileta’s being called as a witness in LT RC’s BOI proceedings, the Government offered HM1 Vileta’s audiotaped “proffer” as evidence for the BOI’s consideration.  LT Scheibmeir Article 32, UCMJ, Testimony; Legalman First Class (LN1) Lewis Article 32, UCMJ, Testimony.

25.  That the LT RC BOI declined to accept the HM1 Vileta “proffer” as a substitute for her live testimony and ordered the Government to seek a grant of immunity and to produce HM1 Vileta as a live witness.  Affidavit of LT Booher at ¶ 17.

26.  That Mr. Seitz requested that the LT RC BOI be delayed so that he could be present for HM1 Vileta’s testimony.  Affidavit of LT Booher at ¶ 19.

27.  That the LT RC BOI offered to allow Mr. Seitz to represent HM1 Vileta telephonically, as she was represented in person by LT Scheibmeir, which he declined.  Affidavit of LT Booher at ¶ 19.

28.  That Mr. Seitz advised HM1 Vileta that absent a

grant of “transactional” immunity, she should not testify as ordered.  Affidavit of LT Booher at ¶ 21.

29. That at LT RC’s BOI, HM1 Vileta wanted to speak

with her civilian counsel, wanted him present to avoid incrimination, never stated that she would not testify and, did not testify.  That it was HM1 Vileta’s civilian counsel, Mr. Seitz, who did not want her to talk without his presence.  LN1 Lewis Article 32, UCMJ, Testimony.

30. That LT Booher was deployed and did not testify

at HM1 Vileta’s Article 32, UCMJ, investigation for violation of a lawful order.  Affidavit of LT Booher at ¶ 27.

The above findings of fact having been made by this Court, we are now left with having to decide whether Appellant was entitled to retroactive de facto transactional immunity after her trial but before the CA took his required action.  

“The Supreme Court, [the Court of Appeals for the Armed Forces,] Congress, and the President have chosen to regulate grants of immunity, plea bargaining, and pretrial agreements in such a way that ensures openness, and have adopted appropriate provisions to prevent coercive tactics.  For instance, the Self-Incrimination Clause of the Fifth Amendment and Article 31 of the Code prevent an individual from being compelled to be a witness against himself or herself.  However, a grant of immunity removes these protections and may be offered to secure testimony.”  United States v. Jones, 52 M.J. 60, 64-65 (1999).

As addressed by the Court of Appeals for the Armed Forces in Jones:

RCM 704(a) . . . recognizes both transactional and testimonial immunity.  However, only testimonial immunity is necessary to overcome the privileges under the Fifth Amendment and Article 31.  See Kastigar v. United States, 406 U.S. 441, 92 S.Ct. 1653, 32 L.Ed.2d 212 (1972).  Either can be part of a pretrial agreement.  However, a grant of immunity is required to be in writing and signed by the general court-martial convening authority.  RCM 704(d).  A grant of immunity is a unilateral agreement based on the action of the convening authority under RCM 704 and may be enforced through various means. 

While only a general court-martial convening authority may grant immunity pursuant to RCM 704(e), this Court has held that under certain circumstances, a promise by his or her SJA may result in de facto immunity.  Cooke v. Orser, 12 MJ 335 (CMA 1982).  That holding has been extended to the special court-martial convening authority, United States v. Kimble, 33 MJ 284 (CMA 1991), and his or her representative, United States v. Churnovic, 22 MJ 401 (CMA 1986). 

A de facto grant of immunity arises when there is an after-the-fact determination based on a promise by a person with apparent authority to make it that the individual will not be prosecuted.  De facto immunity, commonly called "equitable immunity," triggers the remedial action of the exclusionary rule and permits enforcement of the agreement.  Cf. United States v. Olivero, 39 MJ 246, 249 (CMA 1994)(The "Government may not prosecute unless it can show, by a preponderance of the evidence, that the prosecutorial decision was untainted by the immunized testimony."); citing United States v. Kimble, supra; see also In re Corrugated Container Antitrust Litigation, 662 F.2d 875, 887 n.27 (D.C.Cir. 1981).  Where there is de facto immunity, a majority of this Court has held that any evidence derived from such de facto immunity will not be admissible unless there is an independent source for the evidence or charges.  39 MJ at 249. 

In addition to a grant of immunity under RCM 704 and an after-the-fact determination of de facto immunity, other jurisdictions have recognized and enforced informal or "pocket" immunity.  Whereas de facto immunity exists when there is a judicial determination that due process requires that the actions taken constitute immunity, informal immunity exists when there is a voluntary agreement between a government official and a witness not to prosecute that witness based on his or her testimony.  An informal grant of immunity may give rise to a judicial determination that the actions taken and promises made constitute de facto immunity.  RCM 704(c), Discussion.

Jones, 52 M.J. at 65 (footnotes omitted).

Here, we find that there was an informal agreement, i.e., a contract between the Government/trial counsel and Appellant, which was based on the occurrence of certain contingencies.  We consider our superior Court’s comment in Jones and do not address the propriety of granting informal immunity in the military justice system as the question has not been briefed or argued by the parties.  Nor is the propriety of informal agreements necessary to the resolution of this case.  See id. 

Had trial counsel and Appellant’s defense counsel, both military and civilian, taken the time to memorialize their discussions in a written agreement completed in accordance with R.C.M. 705, before Appellant made her proffer, this Court would have little difficulty in concluding whether Appellant is entitled to the relief which she now seeks.  As addressed by our superior Court in Jones:

RCM 705 provides for pretrial agreements which are negotiated by a government representative and defense counsel.  RCM 705(d)(1).  The "terms, conditions, and promises between the parties shall be written."  RCM 705(d)(2).  Mil.R.Evid. 301(c)(2) provides for the disclosure prior to a court-martial of a grant of "immunity or leniency in exchange for testimony."  When there is failure to comply with this rule, the "judge may grant a continuance until notification is made, prohibit or strike the testimony of the witness, or enter such other order as may be required."  Mil.R.Evid. 301(c)(2). 

[Pursuant to] RCM 705 . . . [t]he terms of the agreement should be understood by all parties to the agreement to permit full disclosure at trial and to allow a full inquiry by a judge.  The substance of these agreements must be in writing.  Thus, the primary goal of RCM 705 is to preclude misunderstandings about the terms of an agreement and to prohibit sub rosa agreements.

. . . The additional writing requirement established in RCM 705(d)(2) allows full disclosure of the terms to permit examination by both sides at trial. 

Open plea bargaining is . . . a function of the convening authority through his or her representative.  United States v. Forester, 48 MJ 1, 3 (1998).  The convening authority is in the best position to decide whether to enter into a pretrial agreement, whether to grant immunity in exchange for testimony, what type of immunity is appropriate, and whether there should be any limitations on the findings and the sentence in an individual's case.  Mutual advantages flow from pretrial agreements. 

While we decline either to approve or reject the practice of granting informal immunity, we note that, as in other jurisdictions, it has been enforced by this Court through judicial findings of de facto immunity.

Cunningham v. Gilevich, 36 MJ 94 (CMA 1992).  We also note that there are incentives for the Government to grant formal immunity -- thus, the wisdom of following the Manual rules.  Under informal immunity, the individual may not be prosecuted for refusal to testify, leaving the Government in a lurch at the time of trial and delaying the trial to obtain a formal immunity under the rule.  Formal immunity allows the Government to compel the witness to testify or suffer the alternative consequences.  Additionally, formal immunity will eliminate post-trial issues over the scope and extent of immunity, i.e., transactional versus testimonial immunity, plus the terms as to future administrative actions.  Thus, formal immunity assists in building public confidence because it may eliminate miscommunication. 

Jones, 52 M.J. at 66 (citations omitted).

The initial conversations in this case were between the trial counsel and the trial defense counsel.  Later, the conversations included Appellant’s civilian counsel.  The degree of communication between the parties reflects the reality that the special court-martial CA, while personally involved in discussions with trial counsel, was not personally involved with trial defense counsel or civilian defense counsel in the informal discussions concerning the potential granting of immunity for Appellant. 

In this case, we are of the opinion that there was a de facto pretrial agreement between trial defense counsel and trial counsel as the representative of the CA.  If the parties had followed the Manual rules set forth in R.C.M. 704, 705, and Mil. R. Evid. 301(c)(1), all parties would have known the scope and extent of the immunity, thus eliminating many of the issues we have before us now.  As previously addressed, putting the pretrial agreement dealing with immunity in writing eliminates impermissible terms, and such an open document will build public confidence in the military criminal justice system.  Jones, 52 M.J. at 67. 

Whenever a witness or potential defendant is induced to surrender his or her rights in return for any consideration or benefits promised by Government prosecutors, the prosecution must and can be compelled to uphold its end of the bargain or agreement.  Santobello v. New York, 404 U.S. 257 (1971).
  Similarly, whenever the Government offers immunity to a witness or potential defendant, the Government has an extraordinarily high burden of providing that the promise was kept in every respect and that the testimony thus obtained is not used, directly or indirectly, in any manner that is contrary to the letter or the spirit of its agreement.  See generally United States v. North, 910 F.2d 843 (D.C. Cir. 1990).

In the instant case, Government counsel, with the approval of the special court-martial CA, offered immunity to Appellant subject to only two conditions: (1) that she make a recorded proffer of her potential testimony; and (2) that her proffer contain testimony that would be both truthful and useful to the Government in a pending proceeding against LT RC.  There were no other conditions.  In that regard, we hold that Appellant does have the burden of establishing: (1) that a promise of immunity was made; and (2) that she honestly and reasonably believed that the person or persons purporting to seek the grant of immunity for her had the lawful authority to do so.


Appellant gave her proffer, at length, and answered all of the questions propounded to her by Government counsel -- including a second session which further clarified her previous responses given at the first session.  Thereafter, Government counsel decided initially that there was no useful information which Appellant might provide in the LT RC matter -- which was their right to do.  Subsequently, the Government changed its position and specifically asked a witness at LT RC’s BOI a question directly gleaned from Appellant’s proffer.  After LT RC’s BOI did not allow the question to the witness upon objection by LT RC’s counsel, LCDR Mueller provided to the members the audiotapes of her complete proffer.  While LCDR Mueller could not state specifically that LT RC’s BOI did, in fact, listen to the audiotapes of Appellant’s proffer,
 it is clear to this Court that the BOI considered Appellant’s testimony necessary in their proceedings.  Further, when LT RC’s BOI wanted Appellant to testify in its proceedings concerning LT RC, LCDR Mueller correctly advised the members that her testimony could only be so ordered provided that she was shielded under a grant of immunity.  

In light of the trial counsel’s informal agreement with Appellant, before the Government used Appellant’s proffer for its own purposes, it was under an affirmative obligation, at the very least, to notify Appellant’s trial defense counsel or civilian counsel of its intent to do so.  After LCDR Mueller used Appellant’s proffer as the basis for a question to a witness at LT RC’s BOI, the trial counsel’s next obligation was affirmatively triggered to recommend to the special court–martial CA that Appellant’s special-court martial findings and sentence be disapproved based upon a de facto grant of immunity, that the charges and specifications be dismissed, and that the Government recommend to the general court-martial CA that he grant Appellant transactional immunity in exchange for her testimony in the LT RC BOI proceedings.  Both the special court-martial CA and the general court-martial CA would have then, pursuant to the agreement, had the opportunity to exercise their own independent discretion in determining whether to dismiss charges and grant immunity, respectively.

Instead, representatives of the Government took the position that they had not promised transactional immunity and threatened potentially serious consequences if Appellant would not allow her recorded proffer to be used in the LT RC proceedings.  Appellant reluctantly agreed only to the use of her recorded testimony, so long as she would not be required to provide live testimony and be examined in the absence of her civilian attorney.  On the basis of that subsequent agreement, the Government was permitted to present and use Appellant’s recorded testimony in its case against LT RC, which it did.

On the following day, however, the BOI demanded that Appellant be made available for cross-examination by LT RC’s counsel and the Board members themselves.  At that juncture, the Government could have chosen to withdraw Appellant’s recorded proffer from the BOI, in which case her live testimony would not have been required.  Instead, trial counsel -- with full knowledge and concurrence of the convening authority -- elected to give Appellant “use immunity” and then compelled her to appear and testify in the LT RC proceedings.  Then, after Appellant expressed her concerns about testifying absent her civilian counsel’s presence, the Government preferred charges against her for violating an order, and an Article 32, UCMJ, Investigation was conducted.  


Unlike Santobello, the Government’s transgression in this case was serious.  LT Booher’s duties as the Government’s assistant recorder in the LT RC BOI proceedings, after having prosecuted Appellant at all stages of her special court-martial, included complete and open candor with the Government’s recorder, LCDR Mueller, concerning his pretrial negotiations with Appellant, her counsel, and the special court-martial CA.  This he failed to do adequately.  Here, the special court-martial CA’s representative failed to honor his agreement with Appellant.  We shall order corrective action below.

As this Court resolves the instant case on Appellant’s first assignment of error, her second assignment of error having been withdrawn by civilian counsel and rendered moot by our action below, we do not reach Appellant’s remaining assignments of error.
 

Conclusion

Accordingly, we set aside the findings and sentence and dismiss all charges and specifications.  A rehearing is not authorized.  

Senior Judge OLIVER and Judge VILLEMEZ concur.






   For the Court






   R.H. TROIDL






   Clerk of Court  

�  At the time of Appellant’s court-martial, Mr. Booher was a lieutenant on active duty in the Judge Advocate General’s Corps, U.S. Naval Reserve, and the detailed trial counsel on Appellant’s case.


� The original of this record of investigation had not yet been delivered to the CA.





� In his report of 26 January 2000, the Article 32, UCMJ, IO recommended disposal of this case (against Appellant) at a nonjudicial forum or dismissal of the charge.  Nonetheless, regardless of whether Appellant thought she received transactional immunity vice testimonial immunity, she was presented with a lawful order to testify, and she had no choice but to obey.  The grant of testimonial immunity was not issued because of consideration of Appellant’s cooperation, but rather was issued to put teeth in the order to testify by removing any right to claim a privilege against self-incrimination.  See United States v. Kirsch, 15 C.M.A. 84, 35 C.M.R. 56 (1964)(recognizing convening authority's power to grant immunity and to prosecute for wrongful refusal to testify); see generally Samples v. Vest, 38 M.J. 482 (C.M.A. 1994).  





� Appellant’s Motion for post-trial relief was appended to post-trial matters submitted pursuant to R.C.M. 1105 and 1106 for the CA’s consideration. 





� I.	APPELLANT WAS ENTITLED TO THE FULL TRANSACTIONAL IMMUNITY PROMISED TO HER BY GOVERNMENT TRIAL COUNSEL AND THE CONVENING AUTHORITY.





 II.	THE MILITARY JUDGE ERRED BY DENYING APPELLANT’S POST-TRIAL MOTION WITHOUT A HEARING.





III.	THE MILITARY JUDGE ERRED BY ALLOWING EVIDENCE OF THE STATEMENTS OF ADVERSE WITNESSES WHO WERE UNAVAILABLE AND WERE NOT SUBJECT TO CROSS-EXAMINATION AT ANY TIME.


� LCDR Douglas Mueller, JAGC, USN, attached to Force Judge Advocate’s Office, Commander, U.S. Naval Forces, Japan.





� Mil. R. Evid. 410 concerns the inadmissibility of pleas, plea discussions, and related statements.





� At the last sub-paragraph of ¶ 5 the IO reports that he listened to a portion of Appellant’s “proffer” audiotapes.


� The question concerned the procurement of airline tickets to the Philippines.  LCDR Mueller Article 32, UCMJ, Testimony.





� The general court-martial CA for Naval Hospital, Yokosuka, Japan, the Commander, Naval Forces, Japan, who issued the grant of immunity to Appellant and ordered her to testify at LT RC’s BOI, was not the same general court-martial CA, Commander, Carrier Group Five, who took action on her special court-martial record of trial.  CA’s Action of 18 Feb 2000.  


� LT Anthony W. Bagnette, JAGC, USNR, Staff Judge Advocate (SJA) for the Naval Hospital, Yokosuka.


� LN1 D. Lewis, USN, was the Navy’s court reporter detailed to the LT RC BOI.


� In Santobello, the defendant withdrew a not guilty plea and entered a plea of guilty to a lesser included charge in return for the prosecutor’s agreement to make no recommendation as to the sentence imposed.  Subsequently, at sentencing, a different prosecutor appeared who was not fully informed of the agreement and recommended a one-year sentence.  Although the sentencing judge said he was not relying upon the prosecutor’s recommendation, the Supreme Court agreed unanimously that such promises must be kept when they provide any inducement to the surrender of significant rights.  Id. at 258, 261.


� LCDR Mueller Article 32, UCMJ, Testimony.





� III.  THE MILITARY JUDGE ERRED BY ALLOWING EVIDENCE OF THE STATEMENTS OF


        ADVERSE WITNESSES WHO WERE UNAVAILABLE AND WERE NOT SUBJECT TO CROSS-


        EXAMINATION AT ANY TIME.





   IV.  THE EVIDENCE IS FACTUALLY AND LEGALLY INSUFFICIENT TO SUPPORT FINDINGS


     OF GUILTY TO CHARGES I AND II BECAUSE IT FAILS TO ESTABLISH BEYOND A


     REASONABLE DOUBT THAT APPELLANT ENTERED INTO ANY AGREEMENT TO COMMIT A


     CRIMINAL OFFENSE AND THAT SHE HAD KNOWLEDGE THAT THE PROPERTY AT ISSUE


     WAS STOLEN.





V.  THE MILITARY JUDGE ERRED BY FAILING TO SUPPRESS EVIDENCE OBTAINED IN A


     SEARCH OF APPELLANT’S OFF-BASE RESIDENCE.





VI.  THE MILITARY JUDGE ERRED BY FAILING TO STRIKE LANGUAGE FROM CHARGE I,


     SPECIFICATION 3, DESCRIBING AN OVERT ACT THAT WAS SEPARATELY CHARGED


     AS A VIOLATION OF ARTICLE 92, UCMJ, FOR WHICH THE MILITARY JUDGE


     ENTERED A FINDING OF NOT GUILTY.
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