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BROWN, Judge:

At a fully contested trial, a special court-martial composed of officer and enlisted members convicted the appellant of wrongful distribution, possession,
 and use of marijuana, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The panel sentenced the appellant to a bad-conduct discharge, forfeiture of $617.00 pay per month for six months, and confinement for six months.  In the exercise of his clemency power, the convening authority approved only four months, three days of confinement while approving the remainder of the adjudged sentence.

This case is before the court for review pursuant to Article 66, UCMJ.  We have examined the record of trial and considered the briefs submitted by the parties, as well as the matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  Although we decline to grant any relief on the Grostefon matters or the appellant’s three assignments of error, the two issues on which we heard oral argument merit discussion.


First, the appellant argues that the military judge erred by refusing to allow a witness to testify about a prior inconsistent statement of another witness.  We disagree.  Secondly, the appellant argues that the military judge abused his discretion by instructing the panel members on a collateral administrative consequence of possible punishment in the appellant’s case.  We agree, but find the error harmless. 

BACKGROUND

The appellant’s troubles began at approximately 0300, 26 January 1998, when he drove his car into a ditch in Newport News, Virginia.  Unable to extricate his vehicle, he flagged down a passing motorist for assistance.  Unfortunately for the appellant, the Good Samaritan happened to be a local police officer, Officer Snyder.  Officer Snyder detected the strong odor of alcohol on the appellant’s breath and initiated a field sobriety screening, which the appellant failed.  After apprehending the appellant for driving while intoxicated,
 Officer Snyder inventoried the appellant’s vehicle prior to impound.  In the open portion of the center console, Officer Snyder seized three bags of what he suspected to be marijuana.  Laboratory tests confirmed the seized substance was marijuana.  This event formed the basis of the possession offense (Specification 2 of the Charge).

The government offered the testimony of two witnesses at trial to prove the distribution and use offenses (Specifications 1 and 3 of the Charge).  Private First Class (PFC) Boggs testified that he did not smoke marijuana prior to entering the Army.  He testified that the first marijuana he ever smoked was purchased from the appellant, and that they smoked it together.  All told, PFC Boggs testified that he received marijuana from the appellant seven or eight times through purchase or gift.  On each occasion, PFC Boggs and the appellant smoked the marijuana together.  The appellant’s cross-examination of PFC Boggs was limited and did not delve into any possible prior inconsistent statements made by PFC Boggs to the appellant.  Mr. Valadez, a former soldier, testified that while on active duty he purchased marijuana from the appellant on one occasion.

After the government rested, the defense called several witnesses, including Specialist (SPC) Sauls.  On direct examination, the trial defense counsel asked SPC Sauls about a conversation he overheard between PFC Boggs and the appellant.  The following colloquy then took place:

Q.  Could you tell this court exactly what PFC Boggs—

A.  Well, I don’t remember it word-for-word, sir.

ATC:  Objection, Your Honor, he’s calling for hearsay.

DC:  Your Honor, it goes to the apparent state of mind at the time the statement was made.  I—I would think that because this soldier—well, I would just say it’s not hearsay, Your Honor.

MJ:  Well, if what you are going to say is it’s not hearsay—

DC:  Well, I’m just—

MJ:  . . . then I am going to—I am going to sustain the objection.

. . . .

[The members departed and a UCMJ Article 39(a) session was called to order.]  

DC:  Well, Your Honor, PFC Boggs—this soldier is privy to a conversation that Boggs had with Specialist Palmer when Boggs told Palmer that Palmer didn’t do anything with regard to what he is being charged with.  And that statement was made by Boggs and it goes to his state of mind at the time the statement was made, and it’s not going—it’s not hearsay.

MJ:  So, what you want to do is have this witness testify that on some occasion after the accused was charged, Boggs said to the accused, you didn’t do what you are charged with?

DC:  Something to that effect, Your Honor.  Boggs made a statement after Boggs made his 24 February statement with regards to what’s true and what’s not true in his statement, and I believe this witness has some information that goes to the actual credibility of Boggs’ statements.

MJ:  Yes, Captain King?  You are standing?

ATC:  Yes, thank you, Your Honor.  First of all, Your Honor, if the defense wants to attack Boggs’ credibility, he certainly could have asked this question of Boggs while he was on the stand.  To offer hearsay—under this premise that it goes to some mental state or emotional condition of Boggs while having Sauls testify about it, the—the government submits it’s not authorized, and that is clearly a hearsay case.  

MJ:  Well, I am going to sustain the government’s objection to that one question.  I do believe it is hearsay.  I have reviewed Military Rule of Evidence 803(3), an exception to the hearsay rule cited by defense counsel about then existing mental state, and I don’t believe that this is the type of statement that would fall within that exception to the hearsay rule in that it’s not talking about a mental state of Boggs as to what he is going to be doing at some point in the future.  It appears to me that what you are trying to do is get in through hearsay Boggs’ opinion about something, so I am not—I just don’t see that this fits within the exception that you cited.  I am going to sustain the objection.

(Emphasis added).

The trial defense counsel then requested a recess.  When the military judge asked about the reason for the recess, the trial defense counsel indicated that he needed to confer with the appellant to determine whether the defense would have further questions for SPC Sauls or would call other planned witnesses.  Immediately after the recess, the defense rested their case.  Following instructions and argument, the members convicted the appellant of all three specifications of the charge and the charge.  Conviction of the distribution offense (Specification 1 of the Charge) rested entirely on the testimony of PFC Boggs and Mr. Valadez.  Conviction of the use offense (Specification 3 of the Charge) rested solely on the testimony of PFC Boggs.

Later in the trial, the members asked the military judge two questions that arose during their sentencing deliberations:  “1.  Do his dependents keep their military entitlements during any confinement?  2.  Are any medical costs as a result of the pregnancy covered after a discharge?  For the spouse and the baby.”  The members departed.  After some preliminary discussion, the following colloquy occurred:

MJ:  What I propose to do is to answer the first question in the following way, that until the point of discharge that the family members are entitled to keep their military ID cards.  With regard to the second question, I don’t know that any of us know the answer to that, and I do think at this point it would be speculating on an administrative consequence of the sentence.  So, I am going to advise the members along those lines.  Are there any objections to the manner I intend to proceed?

ATC:  Not from the government, sir.

DC:  Your Honor, I might have some objection to that.  I think that if that instruction is going to be given, it should apply to both, because having an ID card doesn’t mean all benefits.  And I think that if you give that instruction to the second question, then you give it to both.

. . . . 

MJ:  I will take note of the defense objection. 

When the members returned, the military judge then instructed the panel:

All right, the first question is, does the accused’s dependents or do the accused’s dependents keep their military entitlements during any confinement?  As long as the accused is in the military, his dependents are—have the right to military identification cards, whether or not he is [in] confinement or not.

With regard to the second question, which is, are any medical costs as a result of the pregnancy covered after a discharge for the spouse and the baby?  We don’t know what the answer to that question is and since the impact of the regulations that apply to medical benefits can change from time to time, this is really an administrative consequence of your sentence that is not one that is appropriate for you to consider at this time.  Because, you know, today, the regulation might say that, yes, she would be covered, and a month from now, they could change the regulation and say, no, she is not covered.  So, we don’t know what the consequences are somewhere down the road.  So, that’s the best answer I can give you on—on that one, okay?

The panel then resumed deliberations.  They sentenced the appellant to the maximum punishment, including six months confinement and a bad-conduct discharge.   

DISCUSSION

I.  The Evidentiary Objection to the Testimony of SPC Sauls

During oral argument, the appellant argued that the military judge erred in two respects regarding the testimony of SPC Sauls:  first, by ruling incorrectly on the trial counsel’s hearsay objection; and second, by denying the appellant the opportunity to introduce a prior inconsistent statement by PFC Boggs pursuant to Military Rule of Evidence 613(b) [hereinafter Mil. R. Evid.].  We find that the military judge did not abuse his discretion when ruling on the hearsay objection and that, at trial, the appellant failed to make or preserve any theory of admissibility based on Mil. R. Evid. 613(b), thereby waiving any claim of error, absent plain error.

We review the ruling of a military judge “on admissibility of evidence for ‘clear abuse of discretion.’”  United States v. Schlamer, 52 M.J. 80, 84 (1999) (quoting United States v. Johnson, 46 M.J. 8, 10 (1997), cert. denied, 120 S.Ct. 1270 (2000)).  When the trial defense counsel asked SPC Sauls what he overheard PFC Boggs say, the trial counsel objected on hearsay grounds.  In response, the trial defense counsel argued that the proffered statement went to PFC Boggs’ state of mind at the time that he made the statement, or alternatively, that the proffered statement was not hearsay.  Based on the proffer and the stated grounds for admissibility, the military judge ruled that the proffered testimony was hearsay and did not fall within the declarant’s then existing mental, emotional, or physical condition under Mil. R. Evid. 803(3).  The record reveals that the trial defense counsel did not articulate how or why the proffered statement was not hearsay, i.e., not offered for the truth of the matter asserted.  See Mil. R. Evid. 801(c).  Likewise, the trial defense counsel, understandably, could not articulate how the hearsay exception under Mil. R. Evid. 803(3) could possibly apply.
  Based on the record developed at trial, we hold that the military judge did not abuse his discretion in rejecting the admission of the proffered testimony under Mil. R. Evid. 803(3)—the only basis upon which it was offered at trial.

We turn to the possible admissibility of SPC Sauls’ proffered testimony as a prior inconsistent statement under Mil. R. Evid. 613(b).  Admission of extrinsic evidence of a prior inconsistent statement requires that the witness who made the statement (here, PFC Boggs) be afforded the opportunity to explain or deny the statement.  See Mil. R. Evid. 613(b).  We agree with the appellant that this opportunity may come before or after the prior inconsistent statement is offered.  See United States v. Callara, 21 M.J. 259, 265 (C.M.A. 1986); United States v. Rodko, 34 M.J. 980, 983 (A.C.M.R. 1992).  It is not the sequence of SPC Sauls’ and PFC Boggs’ testimony that causes the appellant’s argument to fail.  Rather, it was the grounds for admissibility asserted at trial and the appellant’s offer of proof that were deficient.

At the outset, we note that during the brief evidentiary litigation, the trial defense counsel never made a sufficient offer of proof that SPC Sauls would reveal a prior statement by PFC Boggs that was, in fact, inconsistent.  Our review of the limited proffer does not reveal what, if anything, was supposedly untrue in PFC Boggs’ statement to the Criminal Investigation Command (CID) investigator (which closely paralleled his testimony at trial) or what PFC Boggs allegedly told the appellant was untrue in Boggs’ statement to CID.  Obviously, SPC Sauls was present to provide some answers.  The trial defense counsel did not seek to make a specific offer of proof, through SPC Sauls’ testimony or other means in the UCMJ Article 39(a) session.  In short, we are left to speculate whether there was any inconsistency at all and, if so, what that specific inconsistency may have been. 

Additionally, whether by mistake or by design, the trial defense counsel never explicitly offered the testimony as a prior inconsistent statement, never expressed an intention to recall PFC Boggs to afford him the opportunity to explain or deny any prior inconsistent statement,
 and never even mentioned Mil. R. Evid. 613(b) to the military judge.  Although he uttered the words “statement” and “credibility,” the trial defense counsel did not assert any alternate grounds for admissibility.  If he had wanted to introduce “extrinsic evidence of a prior inconsistent statement” or assert “Military Rule of Evidence 613(b)” as the grounds for admissibility, the trial defense counsel could have and, in retrospect, should have simply uttered a few key words.  We need not speculate whether the trial defense counsel had a valid tactical reason for framing the grounds for admissibility as he did.  Nevertheless, it may well have been in the appellant’s best interests if PFC Boggs was not recalled to explain or deny any prior inconsistent statement.

This failure to articulate the grounds for admissibility, coupled with a vague and inadequate proffer, clearly distinguishes the appellant’s case from the leading Federal case cited by our dissenting colleague.  In United States v. Hudson, 970 F.2d 948 (1st Cir. 1992), the defense co-counsel specifically offered testimony of a “[p]rior inconsistent statement.”  Id. at 952.  Additionally, the defense counsel presented in-court testimony
 from each of the two defense witnesses, who detailed the prior inconsistent statements of another witness.  Id. at 953.  In Hudson, the trial judge certainly had been apprised of the asserted grounds for admissibility and the substance of the proffered evidence.  Armed with adequate information, the trial judge simply ruled incorrectly against the defendant on the admissibility issue.  Conversely, in the appellant’s case, the trial defense counsel did not provide the military judge with adequate information—either in substance or apparent from the context of questions—to focus the military judge on the issue of admissibility of the statement as a prior inconsistent statement.   

The correctness of a ruling that excludes evidence is not preserved for appellate review unless “the substance of the evidence was made known to the military judge by offer or was apparent from the context in which questions were asked.”  Mil. R. Evid. 103(a)(2); see United States v. Shaffer, 46 M.J. 94, 98 (1997); United States v. Means, 24 M.J. 160, 162 (C.M.A. 1987).  Based on our review of the entire record, we conclude that the trial defense counsel failed to frame the issue with enough specificity and substance to put the military judge or the government on notice as to the grounds for admissibility now asserted on appeal.  Given the focus, misdirected or otherwise, on the hearsay issue, we conclude that the substance and significance of the excluded evidence was not recognized at trial.  A military judge must be attentive, but not clairvoyant.  We hold that the appellant has not preserved the issue for our review and consider the matter waived.  See United States v. Gober, 43 M.J. 52, 58 (1995); United States v. Foust, 14 M.J. 830, 832 (A.C.M.R. 1982); Mil. R. Evid. 103(a)(2) and (b).


To overcome waiver, the appellant must establish plain error.  See United States v. Powell, 49 M.J. 460, 463-65 (1998).  Given our standard of review and the record before us, we do not find that the military judge committed any error amounting to an abuse of discretion on this evidentiary issue, let alone an error that was plain or obvious.  Accordingly, we find no plain error under Powell and the appellant is entitled to no relief on this assignment of error.
II.  The Instruction on Possible Collateral Administrative 

Consequences of the Appellant’s Punishment

We review a military judge’s decision to instruct panel members regarding collateral consequences of a sentence for an abuse of discretion.  See United States v. Henderson, 29 M.J. 221, 222 (C.M.A. 1989).

The panel requested the military judge’s guidance on whether the appellant’s family members would keep their military entitlements during any confinement of the appellant.  The threshold issue for us is whether this question and the military judge’s answer address the collateral administrative consequences of the appellant’s punishment.  We find that they do.


As a general rule, panel members should “concern themselves with the appropriateness of a particular sentence . . . without regard to the collateral administrative effects of the penalty under consideration.”  United States v. Quesinberry, 12 U.S.C.M.A. 609, 612, 31 C.M.R. 195, 198 (1962) (citations omitted).  One exception to the general rule, not relevant here, concerns an accused who is at or near retirement eligibility.  See, e.g., United States v. Greaves, 46 M.J. 133 (1997); United States v. Griffin, 25 M.J. 423 (C.M.A. 1988).  Even then, military judges should give tailored, clear, accurate instructions that do not minimize matters in mitigation.  See generally, Greaves, 46 M.J. at 137-39.


On brief and at oral argument, counsel for both parties were unable to cite any case affirmed by this court or our superior court in which the military judge instructed the members on collateral administrative consequences of a sentence over the objection of the appellant.  Since we heard oral argument, however, our superior court issued its opinion in United States v. Duncan, 53 M.J. 494 (2000).  In Duncan, the Court of Appeals for the Armed Forces endorsed a more flexible approach to sentencing instructions, even when the military judge instructs on collateral matters over the objection of the trial defense counsel.  See id. at 499.  In Duncan, the court seemed to focus on the relationship between the panel’s questions on the military corrections system and the heinous nature of the appellant’s offenses.  See id. at 500.  In the present case, we find no relevant connection between the panel’s questions and proper sentencing considerations.  See Rule for Courts-Martial 1001.  Therefore, we will assume, arguendo, that the military judge abused his discretion in deciding to give the instruction in the appellant’s case.  

Assuming that the military judge erred, we find no prejudice, let alone material prejudice to the substantial rights of the appellant under Article 59(a), UCMJ.  In finding no prejudice, we examined the instruction as given by the military judge.  In truth, the instruction was really not responsive to the question posed by the panel.  The panel asked about the effect of the appellant’s possible confinement on the family’s military entitlements.  Perhaps finding this specific question too hard to answer, the military judge simply answered that the appellant’s family would keep their military identification cards as long as the accused is in the military, whether or not he was in confinement.  

While there is nothing particularly “instructive” about this instruction, we find it to be legally accurate.  Given the statutory criteria for selecting court members under Article 25(d)(2), UCMJ, we find it highly unlikely that any members were misled by the instruction.  The members are sage and experienced enough to know that possession of a military identification card does not automatically bestow every right, privilege, and benefit that the military has to offer.  A family member does not get medical care or housing simply by flashing an identification card.  In declining to answer the panel’s second question, the military judge alerted the members to the complexity and fluid nature of benefit questions.

Finally, we find that the instruction was not intended or likely to minimize any matter in mitigation presented by the appellant during the sentencing portion of the trial.  But see Greaves, 46 M.J. at 137; United States v. Rake, 11 U.S.C.M.A. 159, 160, 28 C.M.R. 383, 384 (1960).


We hasten to suggest that a military judge should give serious pause before instructing panel members on any collateral administrative consequence of a sentence over the objection of the accused.  Nevertheless, we find that the impact of this error in the appellant’s case is harmless, if not nonexistent. 


Accordingly, the findings of guilty and the sentence are affirmed.


Senior Judge CAIRNS concurs.

VOWELL, Judge, concurring in part and dissenting in part:


I concur with the disposition of the instructional error issue and would affirm the appellant’s conviction of possession of marijuana.  With regard to the military judge’s refusal to permit the defense to impeach Private First Class (PFC) Boggs’ testimony with extrinsic evidence of a prior inconsistent statement, I dissent.  I would reverse the appellant’s conviction of distribution of marijuana and use of marijuana and would direct that the case be returned to the convening authority for a rehearing.  

Had the trial judge refused to admit extrinsic evidence of a prior inconsistent statement by PFC Boggs until the defense first confronted PFC Boggs with the inconsistency,
 I would have found such a ruling within the judge’s discretion.  While Military Rule of Evidence 613(b) [hereinafter Mil. R. Evid.] does not require the proponent of an inconsistent statement to afford the witness an opportunity to explain the inconsistency prior to offering extrinsic evidence, a military judge may so require as a foundational matter.  See Mil. R. Evid. 611(a); United States v. Callara, 21 M.J. 259, 265 (C.M.A. 1986).  Indeed, the assistant trial counsel alluded to this when he argued that the defense should have asked PFC Boggs about this statement while he was on the witness stand.  


I dissent, however, because the military judge failed to consider Specialist (SPC) Sauls’ testimony as extrinsic evidence of a prior inconsistent statement at all.  The defense response to the government’s hearsay objection, the proffer of what SPC Sauls’ testimony would be, and the entire theory of the defense with regard to the distribution and use offenses placed the military judge on notice that this testimony was offered as a prior inconsistent statement.  I find error in his failure to recognize that the evidence was being offered (and was admissible) on this basis.  


The issue upon which my brethren and I part company is what the defense was required to do in order to place the military judge on notice that SPC Sauls’ testimony was offered as a prior inconsistent statement.  Had the defense uttered the words “prior inconsistent statement,” or indicated that the statement was being offered under Mil. R. Evid. 613(b), I believe that we would be unanimous in concluding the military judge had erred to the prejudice of the substantial rights of the appellant. 


However, I do not believe that our rules require that degree of perfection by a defense counsel.  I submit that Mil. R. Evid. 103(a)(2) does not require an attorney to cite a rule number, or to use any particular language, so long as “the substance of the evidence was made known to the military judge by offer or was apparent from the context within which questions were asked,” id.  Under the facts of this case, I believe that the defense counsel met that burden, that the military judge abused his discretion in excluding the evidence, and that the error materially prejudiced the appellant.  Cf. United States v. Taylor, 21 M.J. 840, 842 (A.C.M.R. 1986) (finding an abuse of discretion in excluding proffered evidence without a valid basis for exclusion).


From the outset of this trial, the military judge was aware that the government’s sole evidence on the use and distribution offenses was accomplice testimony.  He was equally aware that the defense was contending that the government witnesses were lying (or had a motive to lie) about the appellant’s involvement in an effort to mitigate their own misconduct.  In an Article 39(a), UCMJ, session, the defense counsel told the military judge that he intended to offer evidence that the named accomplices had received favorable dispositions of their own drug-related offenses, as evidence of their motive to misrepresent the appellant’s involvement.  

The defense counsel reiterated this same theme during his voir dire of the court members, asking the members if they believed a person might testify falsely based on self-interest and immunity from prosecution.  He again emphasized the lack of credibility of the government witnesses in his opening statement to the court, pointing out that the government’s sole evidence of use and distribution of marijuana would come from confessed drug abusers and distributors.


Thereafter, PFC Boggs testified that he had obtained marijuana from the appellant or smoked it with the appellant on seven or eight occasions over a several month period.  On cross-examination, he admitted that there were no other witnesses to any of these events.  Private First Class Boggs acknowledged that he had implicated the appellant when he was questioned by CID as the subject of a drug investigation himself.  He testified that he had taken urinalysis tests during the period he claimed he had smoked marijuana with the appellant, but had never tested positive for marijuana use. 


Mr. Valadez’ testimony can hardly be characterized as definite or certain.  He frequently qualified his testimony with “I think” or “I imagine” when asked leading questions about the appellant.  He testified that he received “just a little bag” of what he “guess[ed] . . . was marijuana” from the appellant and that he later smoked it.  Significantly, he did not testify that it was marijuana, or that he experienced anything after smoking it that would confirm his “guess.”  Once again, there were no other witnesses to the transaction or to the later use.


I set forth the above facts, not because I believe the majority opinion in anyway distorts or minimizes the facts of this case, but to place into perspective what the military judge knew at the time of his ruling limiting SPC Sauls’ testimony.   The military judge knew that the defense theory of the case was that PFC Boggs had implicated the appellant while being questioned by CID as a drug distribution suspect in order to minimize his own drug involvement.  A confession by PFC Boggs to the appellant, made in front of a witness, that PFC Boggs had told CID things that were not true would be a compelling reason to question the truth of his trial testimony implicating the appellant.   The military judge was aware that after his statement to CID implicating the appellant, PFC Boggs had received nonjudicial punishment for his drug offenses.  He knew PFC Boggs was testifying under a grant of immunity.  He was aware that PFC Boggs’ testimony was the only evidence of use of marijuana the government had presented before resting.  He had heard testimony that PFC Boggs was not a truthful person.


Both our superior court and the federal district courts have considered the context in which a proffer is made to determine if the judge abused his discretion in excluding evidence or curtailing examination of a witness.  See United States v. Hudson, 970 F.2d 948, 958 (1st Cir. 1992) (using context in which evidence was presented to find the proffer sufficiently articulated).   Cf. United States v. Means, 24 M.J. 160, 162 (C.M.A. 1987) (commenting that when the substance and materiality of the evidence are obvious, a proffer is unnecessary); United States v. Sheffield, 992 F.2d 1164, 1168-70 (11th Cir. 1993) (considering substance of the proffer in the context of the case in finding an abuse of discretion).  Our own court has also considered the context in which evidence was proffered in determining if the military judge abused his discretion.  See Taylor, 21 M.J. at 841-42.


Unlike my brethren, I do not believe that the defense counsel was urging admissibility under Mil. R. Evid. 803(3) at all. After the trial counsel made a hearsay objection to SPC Sauls’ testimony, the defense counsel responded with “apparent state of mind” and then said: “I would just say it’s not hearsay, Your Honor.”  Military Rule of Evidence 803(3) is an exception to the hearsay rule; it recognizes that some forms of hearsay have sufficient inherent reliability to warrant their consideration by fact-finders, but that they are, nonetheless, hearsay.  Instead, the defense counsel was arguing that this evidence was not hearsay.  


Military Rule of Evidence 801(c) defines hearsay as “a statement, other than the one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.”  Patently, the statements the defense counsel was seeking to elicit were made outside the trial, and would therefore be hearsay, if offered for their truth.  It was apparent from the context of the defense counsel’s proffer that he was not offering the statements for their truth.


Immediately after the defense counsel indicated that the statements he intended to elicit were not hearsay, the military judge sustained the government’s hearsay objection.  As the defense counsel attempted to make a proffer of what the witness would say, as required by Mil. R. Evid. 103(a)(2), the military judge excused the members and called an Article 39(a), UCMJ, session to hear the proffer.  The essence of the proffer was that, shortly after making a sworn statement to military authorities implicating appellant, PFC Boggs told the appellant that at least some of his sworn statements regarding the appellant were untrue.  It is clear to me that the defense counsel’s comments about “state of mind” were in reference to PFC Boggs’ guilty conscience about having implicated the appellant, not an argument that the statements were admissible under Mil. R. Evid. 803(3).  The defense counsel argued that the testimony was relevant to “the actual credibility of Boggs’ statements.”  It was the military judge who brought up Mil. R. Evid. 803(3), not counsel.  Credibility of witnesses can be impeached by evidence of a prior conviction (see Mil. R. Evid. 609), by evidence of opinion or reputation for truthfulness (see Mil. R. Evid. 608(a)), by evidence of bias, prejudice, or a motive to misrepresent (see Mil. R. Evid. 608(c)), or by a prior inconsistent statement (see Mil. R. Evid. 613).  A party may offer extrinsic evidence of bias or of prior inconsistent statements, but such evidence is not substantive; it may only be considered for its impact on the credibility of a witness.  Cf. United States v. Rodko, 34 M.J. 980 (A.C.M.R. 1992).  


While most evidentiary issues are easier to spot with the benefit of hindsight on appellate review, this one was clear at trial.  The trial counsel recognized after the proffer that this evidence was intended to impeach PFC Boggs’ credibility by a prior inconsistent statement.  The trial counsel’s objection shifted from hearsay to the foundational aspects of Mil. R. Evid. 613—providing the witness an opportunity to explain or deny the prior statement—then returned again to hearsay, having once won on that basis.  The majority attaches far more weight to the trial judge’s leaving the door open to other theories of admissibility than I do.  The defense counsel’s proffer told the judge that the evidence was not hearsay.  He informed the judge that shortly after making a statement to CID implicating the appellant, PFC Boggs made statements to the appellant and SPC Sauls indicating that at least some portions of his statement to CID were not the truth, and that the defense counsel considered this a challenge to PFC Boggs’ credibility.  It was error for the military judge to fail to consider—or to make a record that he did consider—the admissibility of SPC Sauls’ testimony as extrinsic evidence of a prior inconsistent statement.  Instead, the judge focused on hearsay and ruled it was inadmissible as hearsay.  Cf. Hudson, 970 F.2d  948 (finding error in judge’s refusal to admit extrinsic evidence of inconsistent statement on hearsay basis).  That ruling was plainly wrong.


Under the facts of this case, I cannot conclude that this error was harmless.  Standing alone, Mr. Valadez’ testimony was insufficient, legally and factually, to sustain a conviction for distribution of marijuana.  Private First Class Boggs had ample motive to misrepresent the appellant’s involvement, had a poor character for truthfulness, and was an accomplice.  His testimony was the only evidence of use of marijuana.  One more challenge to his credibility, particularly to other statements made under oath, may well have been the final straw, tipping the scales toward reasonable doubt of the appellant’s guilt.  See Hudson, 970 F.2d at 953 (“an inconsistent statement concerning the very core facts of the testimony of a key witness is hardly cumulative”).


Military Rule of Evidence 102 does not advocate paternalism in appellate review.  It does require us to interpret the rules of evidence “to the end that the truth may be ascertained.”  The trial judge’s ruling erroneously deprived the court members of the opportunity to fully assess PFC Boggs’ credibility.  For that reason, I would set aside the findings of guilty of Specifications 1 and 3 of the Charge.  I would affirm the remaining finding of guilty.  







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The conviction for wrongful possession of marijuana was to the lesser-included offense of the charged offense, wrongful possession of marijuana with intent to distribute.





� The appellant subsequently was convicted in civilian court for the drunk driving offense.





� In response to the government’s hearsay objection, the trial defense counsel responded, in part, that the witness’ expected answer went “to the apparent state of mind [of PFC Boggs] at the time the statement was made.” (Emphasis added).  The trial defense counsel did not cite any rule of evidence.  Rather, the military judge understood the trial defense counsel’s response to be a reference to Mil. R. Evid. 803(3); the military judge’s ruling provided the first and only citation in the colloquy to any rule of evidence.  





� In fact, PFC Boggs had been permanently excused.  We question why a trial defense counsel, who planned to offer extrinsic evidence of a prior inconsistent statement, would agree to the permanent excusal of the witness whose credibility is under attack, knowing that such witness must be given an opportunity to deny or explain the purported inconsistent statement.  See Mil. R. Evid. 613. 





� The defense made their proffer in what the court referred to as a “voir dire examination.”  Hudson, 970 F.2d at 953.  This procedure appears similar to what was available to the trial defense counsel in a Article 39(a), UCMJ, proceeding.


� While PFC Boggs had been permanently excused at the conclusion of his testimony, there is no indication that he was unavailable.  He was still on active duty and stationed at the same military installation where the trial was being held.





� A prior inconsistent statement may be considered for its truth, rather than merely for impeachment value, only under very limited circumstances.  See Mil. R. Evid 801(d).  While a defense attorney might well want the evidence of PFC Boggs’ prior inconsistent statement to be considered as substantive evidence, rather than merely impeachment evidence, this record of trial does not reflect any indication that the defense counsel was offering it as substantive evidence.  It was not hearsay because it was not being offered for its truth. 
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