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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

FINNIE, Senior Judge:

A military judge, sitting as a special court-martial, convicted the appellant, in accordance with his pleas, of failure to go to appointed place of duty on divers occasions and use of methamphetamine, in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a.  The appellant was sentenced to confinement for 110 days, reduction to pay grade E-1, and a bad-conduct discharge.  Pursuant to a pretrial agreement, the convening authority suspended all confinement in excess of 40 days for a period of 6 months.


We have carefully considered the record of trial, the appellant’s single assignment of error, and the Government’s response.  We conclude that the findings and sentence are correct in law and fact, and no error materially prejudicial to the substantial rights of the appellant occurred.  Arts. 59(a) and 66(c), UCMJ.

Background

The staff judge advocate (SJA) completed his post-trial recommendation to the convening authority on 17 October 2000.  On 20 October 2000, the staff judge advocate’s recommendation (SJAR) was served on the appellant’s trial defense counsel.  In response, the trial defense counsel submitted a clemency request dated 20 October 2000.  An addendum to the SJAR dated 25 October 2000 referenced the submission of the appellant’s clemency materials to the convening authority.  This addendum was served on the appellant’s trial defense counsel on 30 October 2000.  The SJA prepared a second addendum dated 1 December 2000, which noted withdrawal of the specification under Charge II and Specification 2 under Charge III before the findings were entered in the court-martial.  After service of a copy of the SJAR and the addenda, the trial defense counsel declined to submit any comments or corrections to the SJAR other than the original request for clemency.  An undated combined convening authority’s action and court-martial order reflected the findings as “Not Guilty” for both the specification under Charge II and for Specification 2 under Charge III.  The convening authority’s action noted that he considered “the record of trial, report of the results of trial, Staff Judge Advocate’s Recommendation, Petition for Clemency, and Addendum Staff Judge Advocate’s Recommendation.”

Consideration of the Staff Judge Advocate’s Recommendation

The appellant’s assignment of error contends that the convening authority’s action is defective because he did not consider the advice of the staff judge advocate contained in a second addendum to the SJAR, and the initial action erroneously reflected the disposition of the charges by the court-martial.  Appellant’s Brief of 7 Feb 2002 at 2-3.  The essence of the appellant’s claim is that the failure of the initial action to specifically list the second addendum, and the failure of the initial action to reflect “Withdrawal” of the specification under Charge II and “Withdrawal” of the second specification under Charge III, indicate that the convening authority did not consider the second addendum to the SJAR prior to taking his action as required by Rule for Courts-Martial 1107(b)(3)(ii), Manual for Courts-Martial, United States (2000 ed.).  The appellant requests that the Court remand the case to the convening authority for a new action.  Appellant’s Brief of 7 Feb 2002 at 2-3.  We decline to grant the relief requested.

Article 60, UCMJ, and R.C.M. 1107 require the convening authority to consider the staff judge advocate’s recommendation before taking action on the findings or sentence of a court-martial.  The SJA must forward to the convening authority a recommendation consistent with the requirements of R.C.M. 1106.  Before forwarding the recommendation, the SJA must serve a copy on the counsel for the accused.  R.C.M. 1106.

Military law has recognized that “[c]ourts have long indulged in the legal presumption of regularity in the conduct of governmental affairs.”  United States v. Masusock, 1 C.M.A. 32, 35, 1 C.M.R. 32, 35 (1951).  Our superior Court has described the evidentiary presumption of regularity thusly: 

When an “official record” is offered in evidence, and it appears that it was prepared by a military person charged by regulation with the duty of doing so, it will be presumed that it was prepared in accordance with regulations, and by one who knew, or had the duty to know or to ascertain the truth of, the facts or events recorded.

United States v. Coates, 2 C.M.A. 625, 629, 10 C.M.R. 123, 127 (1953)(citation omitted).  Although not cited by either party, in United States v. Mark, 47 M.J. 99, 100-02 (1997), the U.S. Court of Appeals for the Armed Forces (CAAF) discussed when circumstances warrant application of a presumption of regularity regarding the SJA’s recommendation and the convening authority’s action.  Mark observed that application of the presumption of regularity was unwarranted when the SJAR was not attached to the record and no evidence of the SJAR or service of the SJAR could be located.  The facts of the instant case, however, are readily distinguishable from the holding in Mark.  

The circumstances of this case lend some element of probability that required public acts were properly performed.  First, factually opposite to Mark, the second addendum was reduced to writing and attached to the record of trial.  Proof of service of the second addendum and the trial defense counsel’s declination to respond was also attached to the record.  Secondly, the second addendum corrected a technical formality of the post-trial review process in changing the aforementioned specifications from “Not guilty” to “Withdrawn.”  Finally, the fact that this document is now attached to the record adds another element of probability that the second addendum was attached when the record was presented to the addressee, the convening authority.

Consequently, the evidence of error asserted by the appellant may be no more than an error in grammar by a misuse of the word “addendum” for the plural form “addenda.”  Further, there is no reference to a corrected court-martial order being provided to the convening authority with the second addendum.  If a corrected court-martial order had been prepared and referenced in the second addendum to the SJAR, the absence of that document would provide a stronger basis for the inference that the convening authority overlooked the second addendum.  Accordingly, we find the circumstances warrant application of a presumption of regularity.

Contrary to general experience, the appellant asks this court to presume that the convening authority failed to discharge his official duties properly, but offers little beyond speculation to support his contention.  The appellant notes the absence of any specific mention of the second addendum to the SJAR as evidence that the document was not considered by the convening authority.  We reject the appellant’s syllogism as leading to a faulty conclusion.  In addition to being contrary to a recognized legal proposition, we cannot draw that conclusion from these facts.  As the convening authority is not required to list the matters considered in making his decision, the appellant’s conclusion does not logically follow from the premise that the failure to list the second addendum means it was not considered.  Our superior Court plainly rejected a similar argument under analogous circumstances in United States v. Stephens, 56 M.J. 391, 392 (2002).  

In Stephens, the CAAF declined to hold that the convening authority's action was defective solely because the document failed to specifically list consideration of clemency material submitted by the accused.  Our superior Court noted, “neither the UCMJ nor the Rules for Courts-Martial require the convening authority to state in the final action what materials were reviewed in reaching a final decision.”  Stephens, 56 M.J. at 392.  Reference to the consideration of the SJAR is sufficient without referring to attachments of addenda or clemency matters.  Id.  We are not persuaded that the Manual imposes a rigid formalism or requires a talismanic incantation of specific language in the convening authority’s action.  See R.C.M. 1107 (f)(1).  Accordingly, under these circumstances, applying a presumption of regularity, we do not find the convening authority’s action to be defective.

Even assuming arguendo the second addendum was not considered by the convening authority, we find no prejudice to the appellant.  “The objective of posttrial procedure is to ensure that the convening authority has all relevant information related to the accused and the charges prior to when he takes his action.”  United States v. Schrode, 50 M.J. 459, 460 (1999).  In the case at bar, the SJA’s initial recommendation to the convening authority was to approve the sentence as adjudged and order the sentence executed except for that part extending to a bad-conduct discharge and confinement in excess of 40 days.  The addenda to the SJAR each reaffirmed that the SJA’s original recommendation as to disposition of the case remained the same.  In essence, the appellant is now complaining of a minor discrepancy in the SJAR of so little significance that the trial defense counsel filed no objection to the mistake.  The challenged matter involves a nonessential detail of the statutory requirement for the SJA’s recommendation.  See Art. 60, UCMJ.  Withdrawal of the specifications as compared to a not guilty finding for the offenses is a discrepancy devoid of prejudice.  Further, the withdrawal of the charges was correctly reflected in the record of trial and results of trial, which were considered by the convening authority.  The error, if any, in the post-trial processing resulted in no prejudice to the appellant.  Id.  As the appellant has failed to invite our attention to any other error or omission in the SJAR or convening authority’s action, we find that the statutory and Manual requirement that the convening authority consider the recommendation of the SJA has been complied with.  On these facts, we decline to grant the relief requested.

The Government concedes the discrepancies in the initial court-martial order.  The court-martial promulgating order fails to correctly reflect the withdrawal of charges.  An error in the court-martial promulgating order requires correction.  

Conclusion

The Specification under Charge II and Specification 2 under Charge III were “Withdrawn.”  The remaining findings and sentence, as approved on review below, are affirmed.  An appropriate convening authority shall reflect the actual disposition of these specifications in the supplemental promulgating order.

Chief Judge LEO and Judge RITTER concur.
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