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MEMORANDUM OPINION
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CLEVENGER, Judge:

A military judge sitting as a special court-martial convicted appellant of failing to go to his appointed place of duty on divers occasions, absence without leave (two specifications), wrongful use of assorted illegal drugs, and assault consummated by a battery (two specifications), in violation of Articles 86, 112a, and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 912a, and 928 [hereinafter UCMJ].  He was sentenced to a bad-conduct discharge, confinement for five months and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority reduced the approved period of confinement to four months and otherwise approved the adjudged sentence.

The case is before us for review pursuant to Article 66, UCMJ.  Appellant assigns two errors.  The first issue involves the convening authority’s approval of a finding
 as reported in the staff judge advocate’s (SJA) post-trial recommendation (SJAR).  It has merit and the government concedes the error.  We will direct corrective action in our decretal paragraph.  The second issue, as framed by appellant, is a closer question, but there is a more fundamental flaw in the process that resulted in appellant’s conviction of Specification 1 of Charge I. Our remand for a new recommendation and action to correct the faulty SJAR will allow the parties below the opportunity to address this second issue.
The military judge merged, without objection by either party, the language of Specifications 1, 2 and 3 of Charge III.  When the SJA reported the findings to the convening authority in the SJAR, he summarized The Specification only as “wrongful use of amphetamine.”  The SJAR made no mention of the fact that the wrongful use of both methamphetamine and marijuana had been added to that offense pursuant to the military judge’s ruling that use of multiple illegal drugs at the same time constituted but one offense.  The addendum to the SJAR likewise specified the offense as “use of Amphetamine.”   Under the law of our superior court’s holding in United States v. Diaz, 40 M.J. 335 (C.M.A. 1994), the convening authority only approves the findings as reported by the SJA in the SJAR.  Accordingly, the convening authority purported to approve only a finding of guilty of wrongful use of amphetamine.  We will return the case for a new review and action.  Diaz, 40 M.J. at 345.

We further note that in Specification 1 of Charge I, appellant was alleged to have “on diverse [sic] occasions on or between 16 September 2002 and 24 January 2003, without authority, failed to go at the time prescribed to his appointed place of duty, to wit:  0630 hours accountability formation located behind building 21006.”   Appellant complains, understandably, about the poor quality of the factual inquiry conducted by the military judge into this offense.  This inquiry absolutely fails to address the issue of the “certain authority” who had imposed this duty on appellant.  Moreover, when the military judge described the first element to appellant she stated:  “One, that a certain authority appointed certain times and places of duty for you; and that is, 0600 and 0630 accountability formation behind Building 21006 on Fort Hood, Texas.”  The military judge may not sua sponte expand the scope of the alleged offense that an accused soldier has been charged with, arraigned on, and plead guilty to, merely to accommodate the factual predicate that appears in the stipulation of fact.
  The subsequent factual inquiry was thus focused on factual circumstances broader than the specific nature of the actual offense charged, to which appellant entered a plea of guilty.  Consequently, the record may not show that appellant ever admitted missing “on divers occasions” the “0630 hours accountability formation” imposed by some certain authority.
  
The action of the convening authority dated 17 July 2003 is set aside. The record of trial will be returned to The Judge Advocate General for a new recommendation and action by the same convening authority in accordance with Article 60 (c)-(e), UCMJ. 
Senior Judge CHAPMAN* and Judge STOCKEL( concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Originally alleged as Specification 1 of Charge III, it was denominated as The Specification when the military judge merged and then dismissed Specifications 2 and 3 of that Charge at page 34 in the record of trial.





� We also note that the SJAR incorrectly described the finding as to Specification 2 of Charge IV.  It was amended at trial on pages 38 and 39 of this sixty-five page record of trial.  Staff judge advocates are reminded that the President has ordered them to “use the record of trial in the preparation of the recommendation.”  Rule for Courts-Martial 1106(d)(1).





� The military judge clearly knew how to make trial level amendments to specifications because she did so regarding Specification 2 of Charge IV. 





� We note in addition the following colloquy between the military judge and appellant:





MJ:  Did you have any defense to not coming, like a car breaking down on the way in or would you just oversleep?





ACC:  No.  I didn’t -- I didn’t -- well, actually, Your Honor, yeah.





DC:  If I could have just a moment, Your Honor.





MJ:  Yes.





[The accused conferred with his counsel.]





MJ:  Go ahead, please.





ACC:  I have no legal defense, Your Honor. 





The military judge did not pursue the matter. We think it would have been better practice to not accept appellant’s conclusion of law concerning the existence of possible legal defenses.  As painful as it may be for trial judges during a guilty plea inquiry, when an accused suggests a factual predicate in response to a reasonable question about the existence of common defense issues, the judge’s duty is to make sufficient inquiry to determine the matter factually.





( Senior Judge Chapman and Judge Stockel took final action in this case prior to their retirements.
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