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MEMORANDUM OPINION

-----------------------------------------
MERCK, Judge:


Pursuant to his pleas, appellant was convicted of violating a lawful general regulation (four specifications), adultery (four specifications), and indecent acts with another (two specifications), in violation of Articles 92 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 934 [hereinafter UCMJ].  A general court-martial composed of officer and enlisted members sentenced appellant to a dishonorable discharge, confinement for three years, total forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence, but suspended confinement in excess of eighteen months for eighteen months.  


The case is before the court for automatic review under Article 66, UCMJ.  We hare considered the record of trial, appellant’s five assignments of error, the government’s reply thereto, and the matter personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  We find no basis for relief; however, one of appellant’s assignments of error warrants discussion.  Appellant asserts:

THE APPROVED SENTENCE OF THE COURT-MARTIAL EXCEEDED THE JURISDICTIONAL LIMIT OF THE COURT-MARTIAL CREATED BY COURT-MARTIAL CONVENING ORDER NUMBER 3, DATED 15 MARCH 1996.


The pertinent facts are as follows.  Prior to trial, the staff judge advocate in his pretrial advice recommended trial by general court-martial.  The convening authority approved the recommendation of the staff judge advocate and referred appellant’s case to a general court-martial convened by Court-Martial Convening Order (CMCO) Number 3, Headquarters, United States Army Engineer Center and Fort Leonard Wood, dated 15 March 1996.  At trial, the trial counsel announced that the court was convened by CMCO Number 3, Headquarters United States Army Engineer Center and Fort Leonard Wood, dated 15 March 1996, as amended by CMCO Number 10, same headquarters, dated 9 September 1997.  The endorsements in Part V of the Charge Sheets reflect that the convening authority referred the charges and specifications to a general court-martial convened by CMCO Number 3.  


There is an ambiguity, however, arising from CMCO Number 3.  Court-Martial Convening Order Number 3, “By Command of Major General Flowers,” begins with the words: “A special court-martial is hereby convened.”  The order goes on to detail the court members.  Court-Martial Convening Order Number 10, “By Command of Major General Flowers,” amends CMCO Number 3 for the case of the appellant by detailing additional members and excusing some court members from “the general court-martial convened by CMCO Number 3.” 

DISCUSSION


A convening order that brings a court-martial into being is an expression of the decision of the convening authority.  See United States v. Glover, 15 M.J. 419 (C.M.A. 1983); Rule for Courts-Martial 601(a) [hereinafter R.C.M.].  Where there is any ambiguity as to the referral decision made by the convening authority, the actual intent of the convening authority may be clarified in the record of trial and the allied papers.  See United States v. Choy, 33 M.J. 1080, 1083 (A.C.M.R. 1992).  


Before the court was convened, the staff judge advocate, in his pretrial advice, recommended trial by general court-martial and the convening authority adopted his recommendation.  It is patently obvious from the statements and conduct of the all parties before and during trial that they understood that the appellant’s charges had been referred to a general court-martial.  Even assuming CMCO Number 3 had been originally promulgated to establish a special court-martial, it established a general court-martial when the convening authority so ordered in his referral of appellant’s case on 2 July 1997.  Additionally, CMCO Number 10, which amended CMCO Number 3, specifically identified the court-martial as a general court-martial. See Glover, 15 M.J. at 421-22 (finding no prejudice from the mistaken designation of a general court-martial as a special court-martial), cited with approval in, United States v. Upshaw, 49 M.J. 111, 113 (1998).  

Errors in convening orders do occur and when they do, they should be corrected at the earliest opportunity.  Unfortunately that did not happen in this case.  However, we are satisfied that appellant’s case was properly referred to trial by general court-martial in accordance with R.C.M. 601 and the appellant suffered no prejudice as a result of this administrative error.  See UCMJ art. 59(a).


Accordingly, the findings of guilty and the sentence are affirmed.


Judge CASIDA and Judge TRANT concur.






FOR THE COURT:






JOSEPH A. NEURAUTER
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