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SCHENCK, Judge:
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of desertion terminated by apprehension (two specifications), larceny of personal property, larceny of military property (two specifications), and forgery in violation of Articles 85, 121, and 123, Uniform Code of Military Justice, 10 U.S.C. §§ 885, 921, and 923 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for three years, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority reduced the confinement to twenty-four months, but otherwise approved the adjudged sentence.  The case is before the court for review under Article 66, UCMJ.
We agree with appellate counsel that the plea inquiry does not establish that the items listed in Specifications 2 and 3 of Charge II were “military property.”  We also agree that most of the items alleged to be stolen in Specification 2 of Charge II and all of the items alleged to be stolen in Specification 3 of Charge II are services rather than tangible property.  We will modify the findings to reflect the closely-related offense of larceny of property other than military property and obtaining services under false pretenses, and reassess the sentence.
Appellant pleaded guilty to, and was found guilty of, larceny of “United States currency or its equivalent,” military property totaling about $5,806.16, for thirty-two unauthorized uses of a government-issued International Merchant Purchase Authorization Card (IMPAC) (Specification 2 of Charge II), and larceny of “United States currency or its equivalent,” military property totaling about $8,352.66, for nine unauthorized uses of the IMPAC (Specification 3 of Charge II).  Appellant admitted that he used a credit card number from a receipt he found to obtain, telephonically, bus and car rentals, and hotel and airline reservations, as well as to purchase sportswear, pizza, and jewelry (Specification 2 of Charge II).  Appellant also admitted using the IMPAC for water park admission fees, to obtain rental cars, and for hotel and cruise reservations (Specification 3 of Charge II).
We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996) (citations omitted).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning it.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996) (citing United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994)); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980); Rule for Courts-Martial [hereinafter R.C.M.] 910(e).  Should the accused set up a matter inconsistent with the plea at any time during the proceeding, “the military judge must either resolve the apparent inconsistency or reject the guilty plea.”  Garcia, 44 M.J. at 498 (citing UCMJ art. 45(a) and R.C.M. 910(h)(2)); see also Davenport, 9 M.J. at 367.
The plea inquiry does not establish that the items listed in Specifications 2 and 3 of Charge II were United States currency or its equivalent, “military property.”  “Military property is all property, real or personal, owned, held, or used by one of the armed forces of the United States.”  Manual for Courts-Martial, United States (2000 ed.) [hereinafter MCM, 2000], Part IV, para. 32(c)1;
 see also United States v. Russell, 50 M.J. 99, 100-01 (C.A.A.F. 1999) (affirming plea to theft of military property purchased with IMPAC as appellant admitted that each item stolen was military property that was used by the Air Force in its refrigeration systems).  Unlike Russell, appellant did not make such admissions.
Moreover, the plea inquiry in this case does not establish that “any public funds were ever disbursed as a result of appellant’s actions, nor is there any evidence that appellant ever obtained possession of any public funds.”  United States v. Albright, 58 M.J. 570, 572 (Army Ct. Crim. App 2003).  There is no evidence that the government paid for the purchases appellant made or that the government actually incurred an obligation as a result of those purchases.  In short, there is insufficient basis for us to find that appellant stole United States currency or military property.
In addition, most of the items alleged to be stolen in Specification 2 of Charge II and all of the items alleged to be stolen in Specification 3 of Charge II are services rather than tangible property.  To be properly charged under Article 121, UCMJ, the accused must steal a tangible item, such as “money, personal property, or article[s] of value of any kind.”  MCM, 2000, Part IV, para. 46a(a); see also United States v. Mervine, 26 M.J. 482, 483 (C.M.A. 1988); cf. United States v. Sanchez, 54 M.J. 874, 878 (Army Ct. Crim. App. 2001) (holding that ATM processing fees charged by banks not the proper subject of larceny under Article 121, UCMJ).  Theft of services may not be charged under Article 121.  See MCM, 2000, Part IV, paras. 46c(1)(h)(iv) and 78c; see also United States v. Abeyta, 12 M.J. 507, 507-08 (A.C.M.R. 1981) (holding that theft of taxicab services cannot be charged under Article 121, UCMJ, and suggesting charging under Article 134, UCMJ).  We, however, find that appellant’s guilty plea was provident to a “different but closely-related offense” with the same or a lesser maximum punishment as that of the charged offense.
  See United States v. Epps, 25 M.J. 319, 322-23 (C.M.A. 1987) (affirming guilty plea to larceny because the providence inquiry established guilt of the closely-related offense of receiving stolen property); United States v. Caver, 41 M.J. 556, 564-65 (N.M.Ct.Crim.App. 1994) (affirming guilty plea to wrongful appropriation because the providence inquiry established guilt of the closely-related offense of theft of services).
Appellant’s description of his conduct during the providence inquiry satisfies the elements and definitions for the Article 121 offense of larceny of property other than military property and the Article 134 offense of obtaining services under false pretenses.  We will, therefore, modify the findings to conform to appellant’s plea inquiry and reassess the sentence.  See Caver, 41 M.J. at 565; see also United States v. Foster, 40 M.J. 140, 143 (C.M.A. 1994) (holding that each enumerated offense under the UCMJ “per se is either prejudicial to good order and discipline or brings discredit to the armed forces”); United States v. Sapp, 53 M.J. 90, 92 n.2 (C.A.A.F. 2000) (noting that the elements of prejudice to good order and discipline and discredit to the armed forces are implicit in every enumerated offense under the UCMJ).
The court affirms only so much of the finding of guilty of Specification 2 of Charge II as finds that appellant did, at various locations, between on or about 10 August 2001 and on or about 1 November 2001, steal the following property: 
PROPERTY/OWNER

DATE


AMOUNT

J.U.S.T. Sportswear

10 Aug 01


$420.00

Mazzio’s Pizza


12 Aug 01


$62.06

Mazzio’s Pizza


12 Aug 01


$22.44

Ruby Jewelry


10 Sep 01


$472.94

Ruby Jewelry


10 Sep 01


$358.00

Domino’s Pizza


12 Sep 01


$33.84
of a total value of more than $100.00, in violation of Article 121, Uniform Code of Military Justice.

The remaining portion of Specification 2 of Charge II is consolidated with Specification 3 of Charge II as follows:
  In that appellant did, at various locations, between on or about 10 August 2001 and on or about 1 November 2001, with intent to defraud, falsely pretend that he had the authority to make purchases using a government International Merchant Purchase Authorization Card, then knowing that his representations were false, and, by means thereof, did wrongfully obtain the following services:
SERVICES



DATE


AMOUNT

Ingram Bus Lines


15 Aug 01


$456.00

Extended Stay Amer

16 Aug 01


$55.86

Extended Stay Amer

16 Aug 01


$55.86

Best Western


18 Aug 01


$255.16

NWA Air



20 Aug 01


$368.00

NWA Air



20 Aug 01


$368.00

NWA Air



22 Aug 01


$14.00

NWA Air



22 Aug 01


$14.00

NWA Air



23 Aug 01


$461.00

NWA Air



3 Sep 01


$100.00

NWA Air



3 Sep 01


$100.00

NWA Air



4 Sep 01


$100.00

NWA Air



4 Sep 01


$100.00

Payless Car Rental


5 Sep 01


$89.58

U Save Rental


6 Sep 01


$65.57

NWA Air



8 Sep 01


$100.00

NWA Air



8 Sep 01


$100.00

U Save Rental


10 Sep 01


$196.73

Payless Car Rental


10 Sep 01


$179.16

U Save Rental


12 Sep 01


$229.53

U Save Rental


20 Sep 01


$32.79

U Save Rental


24 Sep 01


$131.15

Payless Car Rental


25 Sep 01


$44.78

World Class Transp

28 Sep 01


$435.77

Payless Car Rental


29 Sep 01


$295.46

Ramada Inn



30 Sep 01


$88.48

Surfside Water Park

15 Aug 01


$722.94

Payless Car Rental


20 Aug 01


$671.84

U Save Rental


4 Sep 01


$524.63

Royal Caribbean Cruises

6 Sep 01


$1340.70

Payless Car Rental


11 Sep 01


$627.05

Payless Car Rental


11 Sep 01


$1226.62

Payless Car Rental


29 Sep 01


$525.17

Ramada Inn



8 Oct 01


$1337.67

Ramada Inn 



8 Oct 01


$1376.04

of a total value of more than $100.00, in violation of Article 134, Uniform Code of Military Justice.

We have considered the other assignment of error and find it to be without merit.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.

Senior Judge HARVEY( and Judge BARTO concur.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court

� Even though appellant was tried in 2003, appellant committed all of the charged offenses before the 2002 amendments to the MCM, 2000 edition (revising the monetary amount affecting the maximum punishments for, among other offenses, larceny and obtaining services under false pretenses) took effect.  All references in this opinion will, therefore, be to the MCM, 2000 edition.


� The military judge considered Specifications 2 and 3 of Charge II “to be a single course of transaction rather than two separate criminal offenses” for sentencing purposes, with a maximum punishment that includes ten years of confinement.  It appears that the military judge and the parties at trial calculated the maximum punishment based on the MCM, 2002 edition.  As we explained in note 1, supra, appellant committed the charged offenses before the 2002 amendments to the MCM, 2000 edition (revising the monetary amount affecting the maximum punishments for, among other offenses, larceny and obtaining services under false pretenses) took effect.  The maximum punishment for Specifications 2 and 3 of Charge II still includes ten years confinement and shall be amended below.


� In Specification 2 of Charge II, appellant essentially pleaded guilty to two separate offenses—larceny of property other than military property, and obtaining services under false pretenses.  “Each specification may state only one offense . . . The sole remedy for a duplicitous specification is severance of the specification into two or more specifications . . . .”  R.C.M. 906(b)(5) discussion.  Moreover, given the same time period alleged in both Specifications 2 and 3 of Charge II, we will consolidate the multiple thefts of services under false pretenses alleged in both specifications under one specification.  The maximum punishment for Specifications 2 and 3 of Charge II as amended still includes ten years confinement.  See note 2, supra.


( Senior Judge Harvey took final action in this case prior to his retirement.
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