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MEMORANDUM OPINION
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CHAPMAN, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of desertion, wrongful appropriation (two specifications), dishonorable failure to pay a debt (four specifications), and obtaining services under false pretenses (two specifications), in violation of Articles 85, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 885, 921, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for seventeen months, and reduction to Private E1.  Pursuant to the terms of a pretrial agreement, the convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for eleven months, and reduction to Private E1.  Appellant also received 167 days of confinement credit against his approved sentence to confinement.  The case is before this court for review pursuant to Article 66, UCMJ.


We agree with appellant’s assignment of error in which he asserts that the staff judge advocate’s (SJA) post-trial recommendation (SJAR) erroneously advised the convening authority that appellant was convicted, inter alia, of dishonorable failure to pay a debt to a cable company in the amount of $290.31 (Specification 3 of Charge VI).  The actual amount of the debt was $90.31.(  We disagree, however, with appellant’s suggested remedy of dismissal.  In his Rule for Courts-Martial [hereinafter R.C.M.] 1105 submission submitted on appellant’s behalf, appellant’s trial defense counsel failed to bring this discrepancy to the attention of the convening authority.  The convening authority approved the sentence without expressly addressing the findings.


Unless otherwise indicated in his action, a convening authority implicitly approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  In appellant’s case, to the extent that the convening authority’s action purports to approve a finding of guilty of a failure to pay a debt to Paragon Cable in the amount of $290.31, rather than $90.31, it is both inaccurate and without legal effect.  See id.; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  We will correct this error concerning the amount of the debt in our decretal paragraph.


Applying United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998), we conclude, however, that appellant has made no colorable showing of possible prejudice to his substantial rights concerning the approved sentence as a result of this error.  The errors in the dates of the offenses likewise do not prejudice appellant’s substantial rights.  Appellant fails to assert any specific prejudice as to his approved sentence, and given the fact that he failed to pay debts totaling over $4,000.00 and obtained over $4,000.00 of services under false pretenses, we find an error of $200.00 in one specification inconsequential as to the approved sentence.  We also find that the failure of appellant and his counsel to comment on the error in appellant’s R.C.M. 1105 submission underscores the insignificance of the error as it relates to appellant’s opportunity for clemency.  Under the circumstances of this case, we are satisfied that the incorrect statement of the findings in the SJAR did not adversely affect the sentence as approved by the convening authority.


We have considered the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The court affirms only so much of the finding of guilty of Specification 2 of Charge VI as finds that appellant did, at or near San Antonio, Texas, being indebted to Sprint PCS in the amount of $2,907.12 for telephone services, which amount became due and payable on or about 3 December 1999, did from 4 December 1999 to 14 January 2000, dishonorably fail to pay said debt, in violation of Article 134, UCMJ.


The court affirms only so much of the finding of guilty of Specification 3 of Charge VI as finds that appellant did, at or near San Antonio, Texas, being indebted to Paragon Cable in the amount of $90.31 for television services, which amount became due and payable on or about 6 November 1999, did from 13 November 1999 to 14 January 2000, dishonorably fail to pay said debt, in violation of Article 134, UCMJ.


The court affirms only so much of the finding of guilty of Specification 7 of Charge VI as finds that appellant did, at or near San Antonio, Texas, being indebted to Bexar County Tax Assessor’s Office in the amount of $45.22, for a check drawn upon Eisenhower National Bank from an account without sufficient funds for payment in full of said check upon presentment, which amount became due and payable on or about 1 October 1999, did from 2 October 1999 to 14 January 2000, dishonorably fail to pay said debt, in violation of Article 134, UCMJ.  
The remaining findings of guilty are affirmed.  Reassessing the sentence based on the errors noted and the entire record, the court affirms the sentence.

Judge CLEVENGER and Judge STOCKEL concur. 







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( Although not as disturbing as the misstatement of the amount of the debt, the SJAR also failed to accurately reflect the dates of the offenses in three specifications.  In summarizing Specification 2 of Charge VI in the SJAR, the SJA related that appellant failed to pay the debt “o/a 3 Dec 99.”  Although the debt became due and payable on 3 December 1999, appellant failed to pay the debt “from 4 December 1999 to 14 January 2000.”  In summarizing Specification 3 of Charge VI, the SJA made a similar error.  He stated that the failure occurred “o/a 6 Nov 99.”  Again, the debt became due and payable on that date, but appellant failed to pay the debt “from 13 November 1999 to 14 January 2000.”  Finally, in summarizing Specification 7 of Charge VI, the SJA said that the offense occurred “from o/a 2 Oct 99 to o/a 14 Jan 99.”  It should have read “from 2 October 1999 to 14 January 2000.”  We will correct these minor errors in our decretal paragraph.
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