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MEMORANDUM OPINION

-------------------------------------
Per Curiam:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave, failure to go to his place of duty (six specifications), disobeying a noncommissioned officer, being disrespectful in deportment toward a noncommissioned officer, false official statement, larceny, and wrongful appropriation, in violation of Articles 86, 91, 107, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 891, 907, and 921 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for seven months, forfeiture of $737.00 pay per month for seven months, and reduction to Private E1.  The convening authority approved the adjudged sentence, but suspended confinement in excess of four months for four months.  Appellant also received sixty-two days of confinement credit for pretrial confinement.  This case is before the court for review pursuant to Article 66, UCMJ.  

The record of trial raises a substantial, unresolved question of law and fact as to the providence of appellant’s guilty plea to Specification 4 of Charge I, failure to go to his place of duty on 8 July 2002.  We will set aside this specification and reassess the sentence in our decretal paragraph.  

Appellant pleaded guilty to missing 0400 Access Control Guard Mount on 4, 5, 8, 12, 13 and 14 July 2002, Specifications 2-7 of Charge I.  During the providence inquiry, the military judge explained the elements of Specifications 2-7 of Charge I, and received supporting factual descriptions of his conduct for Specifications 2-3 and 5-7 of Charge I.  The military judge skipped Specification 4 of Charge I.  The stipulation of fact states that appellant was aware of his duty at 0400 on 4, 5, 8, 12, 13 and 14 July 2002, failed to report without authority on each occasion, and had no legal excuse or justification for missing the six scheduled formations for guard mount duties.  The military judge, however, did not ask appellant to state in his own words what happened, or why he failed to report to formation for guard mount duty at 0400 on 8 July 2002.  Trial counsel and defense counsel stated that they did not believe any further inquiry was required.      

We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996) (citations omitted).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning it.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).

A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996) (citing United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980); and Rule for Courts-Martial [hereinafter R.C.M.] 910(e)).  In United States v. Perron, 58 M.J. 78, 81-82 (C.A.A.F. 2003), the court reaffirmed the commitment of the military justice system to a careful, thorough providence inquiry stating:

The military justice system imposes even stricter standards on military judges with regards to guilty pleas than those imposed on federal civilian judges.  See United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996) (noting that Article 45(a), UCMJ, 10 U.S.C. § 845(a) (2002), requires military judges, unlike civilian judges, to resolve inconsistencies and defenses during the providence inquiry or “the guilty plea[] must be rejected”).  In United States v. Care, this Court imposed an affirmative duty on military judges, during providence inquiries, to conduct a detailed inquiry into the offenses charged, the accused’s understanding of the elements of each offense, the accused’s conduct, and the accused’s willingness to plead guilty.  18 [U.S.]C.M.A. at 541-42, 40 C.M.R. [at 253-54].

“Mere conclusions of law recited by an accused are insufficient to provide a factual basis for a guilty plea.”  Outhier, 45 M.J. at 331 (citing United States v. Terry, 21 U.S.C.M.A. 442, 45 C.M.R. 216 (1972)).  

Although appellant twice admitted that the elements of Specification 4 of Charge I accurately described what he did, this is insufficient under the requirements set forth by the Court of Appeals for the Armed Forces.  See United States v. Negron, 60 M.J. 136, 143 (C.A.A.F. 2004) (urging military judges to avoid use of leading questions, resulting in yes and no answers, during providence inquiries); United States v. Jordan, 57 M.J. 236, 238-39 (C.A.A.F. 2002) (emphasizing importance of obtaining facts to support offenses during colloquy of providence inquiry).
We hold that with respect to Specification 4 of Charge I the providence inquiry has an inadequate factual basis to meet the requirements of Care, Article 45(a), UCMJ, and R.C.M. 910(e).  See Jordan, 57 M.J. at 238-39.  
The issues appellate defense counsel raise are without merit.  The finding of guilty of Specification 4 of Charge I is set aside and that Specification is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.  
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