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MEMORANDUM OPINION

-----------------------------------------
BARTO, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of violation of a lawful general regulation and willful and wrongful discharge of a firearm under such circumstances as to endanger human life, in violation of Articles 92 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for ten months, and reduction to Private E1.  In accordance with the terms of a pretrial agreement, the convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for four months, and reduction to Private E1.  The convening authority ordered that appellant receive sixty-three days of confinement credit for pretrial confinement served.

This case is before the court for mandatory review pursuant to Article 66, UCMJ.  Appellant asserts, the government concedes, and we agree that the convening authority erred by failing to state the reasons for his denial of appellant’s request through counsel for deferment of forfeitures.  We also conclude that appellant is not entitled to any relief in the absence of a “colorable showing of possible prejudice” or of any evidence that the denial was for an improper or unlawful reason.  See United States v. Chatman, 46 M.J. 321, 323-24 (1997); United States v. Zimmer, 56 M.J. 869, 874 (Army Ct. Crim. App. 2002).

Facts

By memorandum dated three days after appellant’s sentence was announced, appellant’s military defense counsel requested that the convening authority defer the automatic forfeitures of pay and allowances until the convening authority’s initial action.*  The memorandum did not explain why appellant desired deferment of forfeitures or otherwise explain why such deferment was appropriate under the circumstances.  Eight days later, the convening authority signed a one-sentence memorandum denying the deferment request without any explanation as to why he denied the request or what factors he considered in making his decision.  Neither appellant nor his counsel requested forfeiture relief or mentioned the earlier deferment request in subsequent submissions to the convening authority.  Appellant was released from confinement shortly after the automatic forfeitures began.

Discussion

The convening authority may, upon request of an accused, defer automatic forfeiture of pay or allowances from their effective date fourteen days after sentence is announced until the date on which the convening authority approves the sentence.  UCMJ art. 57(a)(2); R.C.M. 1101(c)(2).  Action on a deferment request must be in writing, and “must include the reasons upon which the action is based.”  See United States v. Sloan, 35 M.J. 4, 6-7 (C.M.A. 1992)(citing R.C.M. 1101(c)(3)).

We review a convening authority’s decision to deny a request for deferment of punishment under an abuse of discretion standard.  Id. at 6 (citing R.C.M. 1101(c)(3)); United States v. Brownd, 6 M.J. 338, 339 (C.M.A. 1979).  As we have previously stated, “it is difficult for our court to affirm that denial on judicial review unless the convening authority’s reasons for his decision are documented in the record of trial and its allied papers.”  Zimmer, 56 M.J. at 873.  In appellant’s case, the convening authority’s failure to include the reasons upon which the deferment request was denied is therefore error.  Sloan, 35 M.J. at 6-7; Zimmer, 56 M.J. at 874; R.C.M. 1101(c)(3) discussion.

Even though the convening authority erred by his denial of appellant’s request to defer forfeitures without stating his reasons in writing, appellant is not entitled to relief because there is no evidence of any unlawful or improper reason for the action by the convening authority and appellant has not made a “colorable showing of possible prejudice.”  See United States v. Brown, 54 M.J. 289, 292 (2000)(citation omitted); United States v. Wheelus, 49 M.J. 283, 289 (1998)(citation omitted); Zimmer, 56 M.J. at 874.

We have considered the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them without merit.  The findings of guilty and the sentence are affirmed.


Senior Judge CANNER and Judge HARVEY concur.







FOR THE COURT:







RANDALL M. BRUNS







Deputy Clerk of Court

* In the memorandum, defense counsel requested deferral until “final action.”  Article 57(a)(2) authorizes deferral only until “the sentence is approved by the convening authority.”  The Rules for Courts-Martial refer to this approval as “initial action.”  See, e.g., Rule for Courts-Martial [hereinafter R.C.M.] 1107(f)(2)(referring to action by the convening authority as “initial action”).  “Final action” is a term properly applied to action taken by the President, the Secretary concerned, or an appropriate convening authority after the initial action of the convening authority.  See, e.g., R.C.M. 1114(b)(referring to action by the President, Secretary concerned, or other appropriate convening authority as “final action”).  We will refer to action by the convening authority under the provisions of R.C.M. 1107 as initial action.
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