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MEMORANDUM OPINION
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KAPLAN, Judge:


The appellant was convicted, contrary to his pleas, by a military judge sitting alone as a general court-martial, of absence without leave and escape from confinement, in violation of Articles 86 and 95, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 895 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge and confinement for five months.

This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s two assignments of error, the government’s reply thereto, and the oral arguments presented by counsel.  We have determined that neither of appellant’s assignments of error entitle him to any relief; however, his second assignment merits brief comment. 

Appellant was placed in pretrial confinement at the Bell County, Texas, jail by proper military authority pending trial by court-martial on offenses unrelated to the instant appeal.  On 26 September 1996, appellant was allowed to depart the pretrial confinement facility under the escort of two military guards for the purpose of attending to personal affairs.  At the time he left the county jail, appellant was in handcuffs and ankle shackles.  Sometime later, the guards, acting on their own, removed the handcuffs and shackles.  Late in the day, the guards took the appellant to a military dining facility on Fort Hood, Texas, where he had previously performed military duty as a cook, for the purpose of allowing him to eat dinner before his return to the county jail.  He was allowed to move around the dining facility to obtain food and drink, but the guards maintained control of the appellant by keeping him within their field of vision.  When both guards were momentarily distracted, the appellant seized the opportunity to slip out of the dining facility.  He then commenced a forty-five day period of absence without leave.

Citing as precedent United States v. Anderson, 36 M.J. 963 (A.F.C.M.R. 1993), appellant contends that the evidence is legally insufficient to support his conviction of escape from confinement because the facts, he asserts, do not show that he was required “to cast off any physical restraint.”  Appellant’s logic is as follows:  a.  “Confinement” requires the existence of physical restraint.  UCMJ art. 9(a); Manual for Courts-Martial, United States, (1995 ed.), Part IV, para. 19c(4)(a) [hereinafter MCM]; b.  Because his guards had removed his handcuffs and ankle shackles, he was not physically restrained at the time he departed the dining facility; c.  Ergo, because he was not in a confinement status, he could not legally have escaped from confinement.  We reject appellant’s position as legally flawed.

Appellant would have us ignore other provisions of the Manual for Courts-Martial, precedent of this court, and precedent of our superior court directly contrary to his position.  See MCM, Part IV, para. 19c(4)(d); United States v. Felty, 12 M.J. 438, 441 n.4 (C.M.A. 1982); United States v. Jones, 36 M.J. 1154 (A.C.M.R. 1993).  See also, United States v. Felix, 36 M.J. 903 (A.F.C.M.R. 1993)(en banc), aff’d, 40 M.J. 356 (1994) and cert. denied, 513 U.S. 1113 (1995).  We decline to do so.  Exercising our legal and fact-finding powers under Article 66(c), UCMJ, we hold that the removal of appellant’s handcuffs and shackles did not terminate his confinement status.  Appellant’s guards continued to have both the duty and the means to prevent his escape from confinement.  Therefore, when he departed the dining facility without proper authority, he perpetrated the offense of escape from confinement.

The findings of guilty and the sentence are affirmed.

Senior Judge CAIRNS and Judge CARTER concur.
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