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MEMORANDUM OPINION
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HARVEY, Senior Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave and use of amphetamines and D-methamphetamine, in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for three months, forfeiture of $737 pay per month for three months, and reduction to Private E1.  The case was submitted on its merits for review under Article 66(c), UCMJ.

In a footnote to their brief, appellate defense counsel correctly state that the convening authority’s initial action failed to indicate that appellant should receive twenty-nine days of confinement credit for pretrial confinement served.  Accordingly, we direct that appellant be credited with twenty-nine days of confinement credit.
  Further, the sentence approved by the convening authority exceeds the limits of the pretrial agreement as explained below.
Appellant was in continuous confinement for a total of seventy-two days.
  He was in pretrial confinement from 30 April 2002 until the date his sentence was adjudged on 28 May 2002.  Appellant then went into post-trial confinement from 28 May 2002 through 10 July 2002.

The SJAR correctly stated that appellant’s pretrial agreement required disapproval of all confinement in excess of ninety days.  See Rule for Courts-Martial 1106(d)(3)(E).  However, it recommended approval of the adjudged three months of confinement.  Because not all months have the same number of days (appellant was confined throughout May and June), the SJAR should have recommended and the convening authority should have approved whichever was less, in this case ninety days of confinement.

We have no evidence that appellant was prejudiced by approval of three months of confinement.  As such, we conclude that confinement officials properly limited appellant’s confinement to ninety days of confinement.  Nevertheless, we will affirm ninety days of confinement to ensure compliance with the pretrial agreement.  See United States v. Hardwick, 25 M.J. 894, 895 (A.C.M.R. 1988).  We also presume that appellant received twenty-nine days of confinement credit because appellate defense counsel made no request for confinement credit.  Thus, there is no need for us to award forfeiture relief for confinement unlawfully served.
The findings of guilty are affirmed.  The court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for ninety days, forfeiture of $737 pay per month for three months, and reduction to Private E1.


Judge BARTO and Judge SCHENCK concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� See Army Reg. 27-10, Legal Services:  Military Justice [hereinafter AR 27-10], para. 5-31a (6 Sept. 2002) (sentence credits must be included in initial action).





� The record does not include, and we will not speculate about, what “good conduct time” credit or “extra good time” credit appellant earned while incarcerated.  See Army Reg. 633-30, Apprehensions and Confinement:  Military Sentences to Confinement, § III (28 Feb. 1989).





� The allied papers do not include a copy of the Dep’t of Army, DA Form 4430-R, Report of Result of Trial (May 1987).  Confinement officials use this form to calculate a confinee’s minimum release date.  See AR 27-10, para. 5-29.  We recommend that AR 27-10 be amended to require the inclusion of DA Form 4430-R in the record of trial.  Additionally, we remark that appellate review of confinement served by appellant was greatly facilitated by the information included in the staff judge advocate’s post-trial recommendation (SJAR) to the convening authority.
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