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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of violating 18 U.S.C. § 2252A(a)(5)(A) by wrongfully possessing child pornography
 and violating 18 U.S.C. § 2252A(a)(2)(A) by wrongfully receiving child pornography,
 in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for three years, and reduction to E1.  Pursuant to a pretrial agreement, the convening authority only approved confinement for eighteen months and otherwise approved the sentence as adjudged.

The case is before the court for review under Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error and the government’s response thereto.  Appellant asserts that the federal statutes he was convicted of violating, pursuant to clause 3 of Article 134, UCMJ, do not extend extraterritorially to conduct engaged in outside the territorial limits of the United States.  In United States v. Martinelli, 62 M.J. 52 (C.A.A.F. 2005), our superior court agreed with this position and held that the Child Pornography Prevention Act of 1996 (CPPA), 18 U.S.C. § 2252A (2000), does not have extraterritorial application.  As the CPPA violations of which appellant was found guilty occurred exclusively in the Republic of Korea, we therefore cannot affirm the finding as “crimes and offenses not capital” in violation of clause 3, Article 134, UCMJ.  
The government, however, asserts that appellant’s conviction for wrongful possession of child pornography can be affirmed, arguing:

Congress expressly expanded the jurisdictional scope of the CPPA in 2001.  Specifically, 18 U.S.C. § 2252(a)(4) and (5) state that offenses committed, inter alia, in the ‘special maritime and territorial jurisdiction of the United States’ are punishable under the statute.  Effective 26 October 2001, 18 USC [sic] § 7(9) was added by Pub. L. No. 107-56, Section 804 (‘The Patriot Act’).  

The government argues that the expansion of this definition “specifically included [overseas military bases] as being within the special maritime and territorial jurisdiction of the United States” and, thus, “appellant’s conduct was expressly covered by the CPPA.” 

We disagree with this assertion.  In Specification 2 of the Charge, appellant was charged with wrongfully receiving child pornography in violation of 18 U.S.C. § 2252A(a)(2).  This provision contains no reference to the “special maritime and territorial jurisdiction.”  Consequently, any amendment to the definition of this term would have no effect on violations of this provision.  

With regard to Specification 1 of the Charge, appellant was charged with wrongfully possessing child pornography in violation of 18 U.S.C. § 2252A(a)(5), which does reference “special maritime and territorial jurisdiction of the United States.”  However, appellant was not alleged to have committed offenses within the “special maritime and territorial jurisdiction of the United States,” but instead “on land and in buildings used by and under the control of the United States Government.”  See Martinelli, 62 M.J. at 60 (stating that there are “three alternative locations” referenced in 18 U.S.C. 2252A(a)(5)(A)).  More significantly, military personnel are specifically exempt from inclusion in this expanded definition.  See 18 U.S.C. 7(9)(2002) (exempting persons subject to the UCMJ from application of the amended paragraph).  Thus, we conclude that the holding of Martinelli is still applicable to appellant’s case.
This conclusion does not end our analysis, however.  We must now determine whether appellant’s conduct is alternatively punishable as prejudicial to good order and discipline or service discrediting misconduct in violation of clause 1 or 2, Article 134, UCMJ.  See Martinelli, 62 M.J. at 67; United States v. Mason, 60 M.J. 15, 18-19 (C.A.A.F. 2004); United States v. Sapp, 53 M.J. 90 (C.A.A.F. 2000); United States v. Augustine, 53 M.J. 95 (C.A.A.F. 2000).  
Although the military judge did not explain to appellant that the character of his conduct as either prejudicial to good order and discipline or of a nature which tends to bring discredit upon the armed forces was an element of the offense, this concept was adequately discussed with appellant.  During the providence inquiry, appellant admitted:

I viewed these images of child pornography on my laptop computer in my barracks room on Kunsan Air Base.  My barracks building on Kunsan Air Base is a building under the control of the United States Government.  
I fully understand and agree that my receiving and possessing child pornography is service discrediting.  If civilians knew that a soldier was downloading, watching and keeping child pornography, they would probably think less of the Army.

Furthermore, later in the providence inquiry the military judge and appellant had the following colloquy:

MJ:  Okay, Private Cale, let me talk about one last thing before we move on.  During your explanation of what happened you indicated that you believed your conduct was service discrediting.

ACC:  Yes, Your Honor.

MJ:  Okay.  Again, that is not an element of any of the offenses, but why do you believe that your conduct was service discrediting?

ACC:  Because what I have done is socially unacceptable.

MJ:  And you believe that if civilians knew of your conduct that that would lower the reputation of the service in their estimation?

ACC:  Yes, sir.

MJ:  Okay, ‘discredit’ means to injure the reputation of.  And Article 134 does prohibit conduct which has a tendency to bring the service into disrepute or which tends to lower it in public esteem.  Okay.  Do you believe that your conduct would bring the service into disrepute if civilians knew about it?

ACC:  Yes, Sir.

MJ:  That it would lower the service in public esteem?

ACC:  Yes, Your Honor.

MJ:  And again, that’s important because Article 134 prohibits conduct that is service discrediting, and Article 134 also makes a crime under military law, violations of the United States Code.  So, really, by agreeing that your conduct was service discrediting you’re saying that this conduct is punishable and criminal two different ways:  first, by being service discrediting; and second, by being a violation of the United States Code.  Do you follow that?

ACC:  Yes, Your Honor.

MJ:  Any questions at all about that?

ACC:  Negative, Your Honor.

Under these facts, we find that the record “conspicuously reflect[s]” that appellant “clearly understood the nature of the prohibited conduct as being a violation of . . . clause 2, Article 134, apart from how it may or may not have met the elements of the separate criminal statute underlying the clause 3 charge.”  Martinelli, 62 M.J. at 67 (internal quotations omitted).  

Accordingly, Specification 1 of the Charge is amended as follows:

In that Private Stephen M. Cale, U.S. Army, did, at or near Kunsan Air Base, Republic of Korea, on land and in buildings used by and under the control of the United States Government, between on or about January 2003 and on or about October 2003, on divers occasions, knowingly possess a computer hard drive and compact disc containing images of child pornography, which conduct was of a nature to bring discredit upon the armed forces.

Specification 2 of the Charge is amended as follows:  
In that Private Stephen M. Cale, U.S. Army, did, at or near Kunsan Air Base, Republic of Korea, between on or about January 2003 and on or about October 2003, on divers occasions, knowingly receive child pornography transported in interstate or foreign commerce, by computer, which conduct was of a nature to bring discredit upon the armed forces.
The finding of guilty to Specifications 1 and 2 of the Charge and the Charge, as amended, are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.







FOR THE COURT:
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Clerk of Court

� Specification 1 of the Charge alleged:  





In that Private Stephen M. Cale, U.S. Army, did, at or near Kunsan Air Base, Republic of Korea, on land and in buildings used by and under the control of the United States Government, between on or about January 2003 and on or about October 2003, on divers occasions, knowingly possess a computer hard drive and compact disc containing images of child pornography, in violation of Title 18 U.S.Code Section 2252A(a)(5).





� Specification 2 of the Charge alleged:





In that Private Stephen M. Cale, U.S. Army, did, at or near Kunsan Air Base, Republic of Korea, between on or about January 2003 and on or about October 2003, on divers occasions, knowingly receive child pornography transported in interstate or foreign commerce, by computer, in violation of Title 18, U.S. Code, Section 2252A(a)(2).








PAGE  
6

