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MEMORANDUM OPINION
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MAHER, Judge:

A general court-martial composed of officer members convicted appellant, contrary to his pleas, of desertion in violation of Article 85, Uniform Code of Military Justice, 10 U.S.C. § 885 [hereinafter UCMJ].  The panel sentenced appellant to confinement for three years and a dishonorable discharge.  The convening authority approved the adjudged sentence and granted appellant 120 days of confinement credit.

This case is before us for review pursuant to Article 66, UCMJ.  The issues raised by appellant and his counsel are without merit.  However, we note that the post-trial recommendation erroneously describes the findings made by the members and overstates appellant’s culpability.  We will correct the findings in our decretal paragraph. 

BACKGROUND

The government charged appellant with deserting his unit with the intent to shirk important service.  The specification alleged the following:

In that [appellant], did, on or about 14 January 2003, with intent to shirk important service, namely:  deploying to Kuwait in support of [Operation Enduring Freedom], quit his unit, to wit:  Headquarters Support Command, 62nd Engineer Battalion, 13th Corps, located at Fort Hood, Texas, and did remain so absent in desertion until he was apprehended on or about 17 June 2003.  
At trial, the members received a flyer that did not include the allegation that appellant’s service was terminated by apprehension.  The flyer described the charged offense as follows:

In that [appellant], did, on or about 14 January 2003, with intent to shirk important service, namely:  deploying to Kuwait in support of [Operation Enduring Freedom], quit his unit, to wit:  Headquarters Support Command, 62nd Engineer Battalion, 13th Corps, located at Fort Hood, Texas, and did remain so absent until on or about 17 June 2003.  

The members convicted appellant of the offense described in the flyer.

The post-trial recommendation, however, described the “gist of [the] offense” using the apprehension language from the specification.  The convening authority approved the sentence, and, by doing so, he implicitly approved the findings reported by the staff judge advocate (SJA).  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).

DISCUSSION

The SJA erred when he informed the convening authority that appellant had been found guilty of desertion terminated by apprehension.  The members made no such finding, and the convening authority’s purported approval of a finding of guilty as to a desertion terminated by apprehension was a nullity.  See United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  However, we conclude that the convening authority’s action was sufficient to approve the finding of guilty as to desertion with intent to shirk important service.

We must now determine the effect of this plain and obvious error.  To obtain relief from this court, appellant must make “a colorable showing of possible prejudice in terms of how the omission potentially affected [his] opportunity for clemency.”  United States v. Scalo, 60 M.J. 435, 437 (C.A.A.F. 2004).  While the SJA’s misleading description of the offense in the post-trial recommendation overstates appellant’s culpability, appellant has not established that he was materially prejudiced by the misstatement.  At the time of his unit’s deployment, appellant was a noncommissioned officer with several years of experience in his occupational specialty.  Instead of participating in the deployment and sharing his knowledge and skills that were critical to the unit’s mission, appellant chose to desert.  Unlike other desertion offenses, the maximum punishment for desertion with intent to shirk important service is not increased by the aggravating factor of termination by apprehension.  Manual for Courts-Martial, United States (2002 ed.), Part IV, para. 9e.  In light of these facts and circumstances, we conclude that the error in the post-trial recommendation had no effect on the initial action by the convening authority.  We will nevertheless reassess the sentence.

DECISION
We affirm only so much of the findings of guilty of the Specification of The Charge and The Charge as provides that appellant, did, on or about 14 January 2003, with intent to shirk important service, namely:  deploying to Kuwait in support of Operation Enduring Freedom, quit his unit, to wit:  Headquarters Support Command, 62nd Engineer Battalion, 13th Corps Support Command, located at Fort Hood, Texas, and did remain so absent in desertion until on or about 17 June 2003.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the sentence is affirmed.

Senior Judge BARTO and Judge HOLDEN concur.
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