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Per Curiam:

A military judge sitting as a general court-martial convicted appellant, consistent with his pleas, of adultery and indecent acts, in violation of Article 134, and contrary to his pleas, of conspiracy to commit adultery, violation of a lawful general regulation, sodomy, and adultery, in violation of Articles 81, 92, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 892, 925, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for two years, reduction to Private E1, and a reprimand.  The convening authority disapproved the findings of guilty of sodomy (Specification 1 of Charge III and Charge III), approved only so much of the sentence as provides for a bad-conduct discharge, confinement for two years, and reduction to Private E1, and waived automatic forfeitures in the amount of $210.00 pay per month for six months (effective 12 November 2003).  This case is before the court for review pursuant to Article 66, UCMJ.


Although not raised by appellate defense counsel, we find a new staff judge advocate’s (SJA) post-trial recommendation (SJAR) and convening authority’s initial action are required.  We will order a new SJAR and initial action in our decretal paragraph.*
The SJAR recommended the convening authority “set aside . . . and dismiss” the findings of guilty of sodomy (Specification 1 of Charge III and Charge III), but failed to provide a rationale for this recommendation.  The SJAR also failed to inform the convening authority of the necessity to personally reassess the sentence, and the appropriate legal standard to apply, should he disapprove that charge and specification.  Furthermore, the SJAR failed to mention what, if any, impact disapproving Specification 1 of Charge III and Charge III would have on appellant’s adjudged sentence, or the rationale for recommending disapproval of the adjudged reprimand.
Under Rule for Courts-Martial 1105, trial defense counsel submitted a clemency request in which he raised several issues concerning the Article 32 hearing.  He urged the convening authority to disapprove the bad-conduct discharge and confinement in excess of fifteen months.  Trial defense counsel, however, did not specifically raise legal error regarding appellant’s sodomy conviction, ask the convening authority to dismiss the sodomy conviction as a matter of clemency, or comment on the SJAR.
The SJAR addendum recommended “adhere[nce] to the [SJAR],” again without explaining to the convening authority the SJA’s recommendations regarding action on the findings and the sentence.  In his initial action, the convening authority disapproved Specification 1 of Charge III and Charge III, and the reprimand, but did not indicate that he personally reassessed the sentence.
We find the SJA, in his SJAR and SJAR addendum, failed to “properly advise[] the convening authority as to the appropriate legal standard to apply in reassessing the sentence in light of his disapproval of the [findings of guilty of Specification 1 of Charge III and Charge III].”  United States v. Reed, 33 M.J. 98, 99 (C.M.A. 1991).  When a SJA concludes that an error occurred at trial and recommends curative action, he or she must ensure the convening authority understands the “distinction between . . . curing any effect . . . the error may have had on the sentencing authority,” and “determining anew the appropriateness of the adjudged sentence.”  Id. at 100.  As in Reed, here the SJA “failed to furnish the convening authority with any analytical method concerning how to adjust the sentence in light of [his recommended action on the findings]—or, for that matter, concerning how the [SJA] himself arrived at his recommended adjustment,” i.e., disapproval of the reprimand.  Id. at 99. 

Accordingly, the initial action of the convening authority, dated 27 April 2004, is set aside.  The record of trial will be returned to The Judge Advocate General for a new recommendation and initial action by the same or a different convening authority in accordance with the guidance in this opinion, United States v. Reed, supra, and Article 60(c)–(e), UCMJ.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

* As we are returning this case for a new SJAR and initial action, the convening authority now has the opportunity to address appellate defense counsel’s one assignment of error and those matters appellant personally raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  “We have not considered the other errors raised by the appellant because we do not . . . have before us proper findings and sentence approved by the convening authority.”  United States v. Harris, 30 M.J. 580, 582 n.1 (A.C.M.R. 1990) (citing United States v. Evans, 49 C.M.R. 674 (A.C.M.R. 1974)).
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