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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:*

Contrary to his pleas, a general court-martial, composed of officer and enlisted members, convicted appellant of premeditated murder, in violation of Article 118, Uniform Code of Military Justice, 10 U.S.C. § 918 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for life, forfeiture of all pay and allowances, and reduction to Private E1.  This case is before the court for review pursuant to Article 66, UCMJ.  


Appellant pleaded guilty to the unpremeditated murder of Private First Class (PFC) Barry Winchell.  He asserts that the evidence is legally and factually insufficient to support his conviction of murdering PFC Winchell with
* Senior Judge MERCK took final action before his retirement.

premeditation.  He claims that his intoxication and the “malevolent influence” of Specialist (SPC) Justin R. Fisher so confused and angered him that he did not and could not premeditate.  We disagree.

FACTS


Appellant entered into a stipulation of fact in support of his pleas of guilty, which we include as an appendix to this opinion.  Appellant admitted that he “murdered PFC Barry L. Winchell by striking him in the head multiple times with a baseball bat while PFC Winchell lay sleeping on a cot in the hallway outside his barracks room.”  In addition to the facts to which appellant stipulated, we make the following findings of fact, pursuant to Article 66(c), UCMJ:  


1.  Around midnight between 3 and 4 July 1999, approximately twenty-six hours before the murder, appellant, PFC Winchell, SPC Fisher, and a few other soldiers were outside their barracks drinking beer.  Appellant bragged about his criminal exploits as a civilian, and PFC Winchell told him “to take his drunk ass to bed.”  Private First Class Winchell’s comment offended appellant, and shortly thereafter they fought.  During the altercation, PFC Winchell threw appellant down to the ground and restrained him.  Private First Class Winchell’s actions infuriated appellant.  One witness heard appellant threaten to “kill” PFC Winchell. 


2.  Approximately twenty-four hours later, at 2330, 4 July, appellant was drinking beer with several soldiers outside their barracks.  Specialist Fisher ridiculed appellant for losing the earlier fight with PFC Winchell.  Specialist Fisher, who disliked PFC Winchell, previously had spread a rumor that PFC Winchell was homosexual, and he taunted appellant several times by saying that appellant “got his ass kicked by a faggot.”  


3.  Appellant told a roommate about two months before the murder that he “hated . . . homosexuals,” and that he once “beat down” a “faggot” for “making a pass” at him.  


4.  Appellant hit PFC Winchell with a baseball bat three to five times in the neck and head causing massive blunt force injuries.  There were no defensive wounds.  Private First Class Winchell suffered, inter alia, a comminuted depressed skull fracture, i.e., a large portion of his skull was broken into little pieces; a skull fracture that ran across his forehead; a basilar skull fracture; and lacerations to the brain caused by bone chips.  Appellant swung the bat as hard as he could when he struck PFC Winchell.  
STANDARD OF REVIEW

“Article 66(c)[, UCMJ,] requires [us] to conduct a de novo review of legal and factual sufficiency of the case.”  United States v. Washington, 57 M.J. 394, 399 (2002) (citation omitted).  We “may affirm a conviction only if [we] conclude[], as a matter of factual sufficiency, that the evidence proves appellant’s guilt beyond a reasonable doubt.”  Id. (citations omitted).  We must review the entire record, to “include[] the evidence presented by the parties and the findings of guilt.  Such a review involves a fresh, impartial look at the evidence, giving no deference to the decision of the trial court on factual sufficiency beyond the admonition in Article 66(c), UCMJ, to take into account the fact that the trial court saw and heard the witnesses.”  Id.; see United States v. Sills, 56 M.J. 239, 240-41 (2002); United States v. Reed, 54 M.J. 37, 41 (2000); United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  






LAW

The elements of premeditated murder are: 
(a) That a certain named or described person is dead;
(b) That the death resulted from the act or omission of the accused;
(c) That the killing was unlawful; and
(d) That, at the time of the killing, the accused had a premeditated design to kill.
Manual for Courts-Martial, United States (1998 ed.), Part IV, para. 43(b)(1) [hereinafter MCM].   
 A murder is not premeditated unless the thought of taking life was consciously conceived and the act or omission by which it was taken was intended. Premeditated murder is murder committed after the formation of a specific intent to kill someone and consideration of the act intended. It is not necessary that the intention to kill have been entertained for any particular or considerable length of time. When a fixed purpose to kill has been deliberately formed, it is immaterial how soon afterwards it is put into execution. The existence of premeditation may be inferred from the circumstances.
MCM, para. 43c(2)(a).


Premeditation may be proved a number of ways.  Premeditation may be inferred from (1) the vulnerability of the victim at the time of the attack, United States v. Viola, 26 M.J. 822, 829 (A.C.M.R. 1988) (victim was highly intoxicated and urinating in a dark, secluded location when murdered); (2) the number and location of the wounds inflicted upon the victim, United States v. Williams, 39 M.J. 758 (A.C.M.R. 1994) (victim was shot at six times with a pistol); Viola, 26 M.J. at 829-30 (victim was repeatedly struck in the head and neck with a piece of wood); prior confrontations between the murderer and the victim, United States v. Bullock, 10 M.J. 674, 675 (A.C.M.R. 1981) (murderer was angry at the victim after the victim had subdued him during a fight); (3) threats made before the attack, United States v. Franklin, 35 M.J. 311, 318 (C.M.A. 1992) (statement “Did you ever wonder what it would be like to kill a bitch?” made before the murder admitted to show intent);  Bullock, 10 M.J. at 676 (pre-offense threats showed premeditation); and (4) precautions made to avoid detection, Viola, 26 M.J. at 829 (murder weapon hidden); United States v. Matthews, 13 M.J. 501, 517  (A.C.M.R. 1982), rev’d as to sentence, 16 M.J. 354 (C.M.A. 1983) (accused hid items bearing his fingerprints, destroyed blood spots on his clothes, and concealed a blood-stained sweater).  

DISCUSSION

We recognize that voluntary intoxication can reduce premeditated murder to unpremeditated murder because premeditated murder is a specific intent crime.  See MCM, para. 43c(2)(c); United States v. Morgan, 37 M.J. 407 (C.M.A. 1993).  Also, if an accused’s “mind was so befuddled by pain, rage, and passion that he did not premeditate,” he can not be convicted of premeditated murder.  United States v. Walker, 7 U.S.C.M.A 669, 676, 23 C.M.R. 133, 140 (C.M.A. 1957).  However, after conducting the required de novo review of the entire record, we are convinced beyond a reasonable doubt that appellant murdered PFC Winchell with premeditation based upon appellant’s actions before, during, and after the attack.


Before the attack, appellant developed a motive to murder PFC Winchell.  Appellant disliked homosexuals.  Private First Class Winchell, rumored to be homosexual, had humiliated appellant when he bested him during a fight the day before the murder.  Appellant’s anger against PFC Winchell culminated to a point where he openly threatened to kill PFC Winchell.  The next day leading up to the murder, SPC Fisher taunted appellant, aggravating his humiliation.  By the time of the murder, appellant was angry at PFC Winchell.     


Appellant’s attack was deliberate and vicious.  Although SPC Fisher had prodded him, appellant decided himself to kill PFC Winchell.  Appellant told SPC Fisher that he wanted to “fuck [PFC Winchell] up.”  Appellant concentrated the blows to PFC Winchell’s head and neck, areas which most likely would cause death if hit hard with a baseball bat.   While PFC Winchell slept, appellant struck him three to five times.  The considerable distance PFC Winchell’s splattered blood traveled and the injuries incurred confirm the violent force of the blows.  Private First Class Winchell’s defenseless state, the extent of his injuries, and the narrow location of the injuries indicate that appellant did not act in a haphazard or random fashion.  Appellant’s actions were calculated and intentional.


After the attack, appellant understood the gravity of his actions and tried to hide his involvement.  He and SPC Fisher agreed to keep what had occurred secret.  Appellant gave the bat to SPC Fisher, who then washed the blood off the murder weapon.  Appellant changed his clothes and washed himself and a pair of blood-stained gloves.  He then threw away a pair of blood-stained jeans and PFC Winchell’s “Christmas Tin,” concerned his fingerprints were on it and that it could connect him to the murder scene.  Feigning ignorance, appellant asked questions of those in the crowd that had formed around the barracks before PFC Winchell was taken to the hospital.


Although appellant drank alcohol the night of the murder, his behavior clearly establishes that he fully appreciated what he was doing before, during, and after the murder.  


We have carefully considered the remaining assigned errors and matters appellant personally submitted pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  

The findings of guilty and the sentence are affirmed.





FOR THE COURT:

MALCOLM H. SQUIRES, JR.
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