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MEMORANDUM OPINION ON REMAND

---------------------------------------------------------
BARTO, Senior Judge:

A general court-martial composed of officer members convicted appellant, contrary to his pleas, of assault consummated by battery on a child under the age of sixteen and committing indecent acts with a child (two specifications) in violation of Articles 128 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 928 and 934, respectively [hereinafter UCMJ].  In accordance with his pleas, appellant also was convicted of larceny (three specifications) and wrongfully disposing of stolen property (eight specifications) in violation of Articles 121 and 134, UCMJ, 10 U.S.C. §§ 921 and 934, respectively.  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for ten years, total forfeitures, and reduction to Private E1.  This court affirmed the findings and sentence in an unpublished opinion; the Court of Appeals for the Armed Forces affirmed the findings of guilty as to the larceny and stolen property offenses but reversed the findings as to the remaining offenses and the sentence.
  United States v. Morrison, 52 M.J. 117, 123 (C.A.A.F. 1999).  

After remand by this court and a rehearing authorized by the convening authority as to the specifications involving assault consummated by a battery on a child under the age of sixteen and indecent acts with a child, a general court-martial composed of officer members again convicted appellant, contrary to his pleas, of indecent acts with a child but acquitted appellant of assaulting a child.  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for ten years, forfeiture of all pay and allowances, and reduction to Private E1.  The case is once again before us for review pursuant to Article 66, UCMJ.  We agree with the parties that a sentence rehearing is necessary in this matter because the military judge erred by not disclosing certain information contained in the victim’s counseling records in response to a specific defense request.

FACTS

Appellant was accused of committing two indecent acts with a thirteen-year-old girl, LL, over the course of a single weekend in January 1993.  Appellant is the half-brother of LL’s mother, Julia.  LL testified at trial that her extended family had gathered at her grandparent’s trailer because LL’s grandmother was very ill and was expected to die.  Because space in the trailer was limited, several of the family members had to sleep on the floor in the living room.  On one evening, LL settled down to sleep on the floor between appellant and one of his daughters.  Julia was sleeping on a sofa situated a few feet away from LL.  LL testified that as she was dozing off she “felt [appellant’s] hand on [her], and it had – started on [her] leg and it moved up to underneath [her] shirt [
] . . . it touched [her] breast, and it went down underneath [her] underwear.”  She recounted that appellant then inserted his finger into her vagina.  LL testified that she was shocked and turned to look at appellant who grinned and asked her if she was glad that she took her jeans off.  At that point, appellant’s daughter moved abruptly in her sleep and hit LL in the face.  LL was startled and exclaimed, “Angel hit me.”  Julia then called LL to the sofa, and there they went to sleep.  Julia did not hear appellant say anything to LL.   

The second incident of abuse occurred later the next day.  LL testified that appellant had continued to act inappropriately toward her during the day.  At one point, while the families were traveling to and from the hospital to visit LL’s grandmother, appellant asked LL if she was mad at him and “if he could lick [her] clit . . . and if [she] would mind if he slept by [her] again tonight.”  Later, LL saw appellant in the hallway of the trailer with a beer in his hand and he “stumbled a little bit.”  When LL tried to keep appellant from falling, “he turned to [her] and kissed [her].”  LL said that appellant “tried to stick his tongue in [her] mouth.”  LL testified that she did not mention these incidents to anyone immediately after they occurred because “[t]here was enough problems at that time going on and [she] wasn’t adding any more.”

In early 1994, LL learned that her grandfather had sexually abused her younger sister.
  As a result of this allegation, Julia was concerned that LL may have also been abused and, in February 1994, she took LL for a pelvic examination.  The examining physician discovered that LL did not have an intact hymen, and he relayed this information to LL.  Because LL thought that the only cause of a missing hymen was sexual activity, she told the doctor and her mother that although she had never had sex before, she might have been sexually abused.  LL, however, did not name an abuser or describe any specific abuse.
  In May 1995, Julia told LL that appellant had been accused of sexual abuse.
  After learning this information, LL went with her mother to Valley Counseling Services
 where she told a counselor, Ms. Cathy Lewis, that appellant had molested her on two occasions in 1993.  
Before appellant’s rehearing, the defense provided the government with a discovery request which included a specific request for disclosure of “[a]ny and all counseling records of [LL] with Ms. [] Lewis and/or any other counselor, psychologist or psychiatrist from Valley Counseling.”  The trial counsel responded that the government would “send a request for these records.”  Also prior to trial, the defense requested that the convening authority appoint Major (MAJ) Rebecca Dyer to the defense team as an expert assistant.  Major Dyer is a clinical psychologist with a doctorate in psychology with special expertise in forensic psychology.  To establish the necessity for such assistance, the defense counsel explained in her written request to the convening authority:

[T]he defense believes [LL] was not indecently assaulted by MSG Morrison, but instead was assaulted by MSG Morrison’s paternal father, Thomas Howard, and is undergoing a psychological mechanism which transfers that abuse onto MSG Morrison in order to protect or shield her grandfather, to whom she is very close.  This essentially is a form of mistaken identity.

. . . 

The Defense needs expert assistance from a professional with training and experience in the field of forensic psychology, and in particular, with experience in deciphering the validity of child sexual abuse allegations, to include a review of the interviewing techniques, the incident reports and the counseling records of the victims.  The defense also needs expert assistance from someone who is qualified to discuss psychological mechanisms which may cause an individual to block out or transfer abuse from the perpetrator to another individual.

The convening authority approved this request and appointed MAJ Dyer to the defense team. 

At a pretrial Article 39(a) session, the military judge discussed the disclosure of the counseling records with the parties.  The military judge revealed that he had issued subpoenas for the records and had received LL’s counseling records from Valley Counseling Services.  The military judge also stated that he believed that he had erroneously issued the subpoenas and that the records were not discoverable by the defense.  The defense counsel argued that MAJ Dyer needed to review the entire counseling file in order to do a proper evaluation of potential issues in the case.  The defense also emphasized that they had relied on the trial counsel’s assurances that the government was obtaining the records.  

The military judge stated that he would conduct an in camera review of the counseling files to determine if there was any exculpatory information in the form of prior inconsistent statements by the alleged victim.  At the request of defense counsel, he agreed to expand his review to include evidence that would demonstrate lack of victim impact from the offenses at issue.  After conducting this review, the military judge released to the government and the defense only a portion of the records relating to LL’s counseling that he determined had “potentially exculpatory value.”

In response, the defense renewed its request for MAJ Dyer to be able to review the entire record and argued that her analysis of the records was essential to the defense.  The defense also requested the opportunity to call MAJ Dyer as a witness to explain the need for disclosure of the entire counseling file.  The military judge denied the request to disclose the entire counseling file and the request to allow MAJ Dyer to testify on the issue.  The defense then moved to abate the proceedings against appellant arguing that appellant had “not been able to be accorded his right to confrontation or his ability to prepare [an] effective defense by the nondisclosure of certain medical records . . . and will not be able to properly voir dire this panel under these conditions.”  The military judge denied the motion to abate, as well.   

Before opening statements, the defense renewed its request to review LL’s mental health file, and the military judge agreed to hear MAJ Dyer’s testimony concerning her need to inspect the counseling file.  Major Dyer explained that, in evaluating allegations of child sexual abuse, it is important to look at all influences on an alleged victim, and she said that therapists are certainly an influence on their patients.  She further testified that experts in her field typically review such counseling files and that in her experience, such review was customary practice.  

Despite this testimony, the military judge again denied the defense request.  His ruling was based on the fact that he discerned “no right of discovery applicable to any of the Valley Counseling [records] under M.R.E. 701 or the Brady doctrine.”  He stated that “out of an abundance of caution,” he had provided partial excerpts from the records, even though he believed that the defense was not entitled to them.  He ruled that the records were not “wholesale releasable to the defense by law” since they came from private sources.
  He further ruled that “necessity” had not been shown and that the defense was engaged in a “fishing expedition.”  The military judge did order that the remainder of the counseling file be attached to the record as a sealed exhibit.
  
During presentencing proceedings, LL testified on direct examination as follows:

Q.  Please tell us how this has impacted your life at that time.
A.  At that time I didn’t sleep very well, there were nightmares.  I had to have counseling to be able to sleep and that sort of thing.
Q.  And this has had a lasting effect on you?
A.  I don’t care to be around men very much other than my fiancé.
Q.  And how did it make you feel about yourself?
A.  Very dirty, very ashamed.
Q.  And why is that?
A.  I felt very unclean just because I had been touched in the wrong way.

On cross-examination, defense counsel elicited the facts that LL began counseling for developmental problems before appellant’s misconduct and she completed counseling when she was seventeen years old, nearly four years prior to trial.  LL also acknowledged that she was employed, that she was to be married shortly after trial, and that she planned to continue her education.  There was no further examination of LL.  

Several matters relevant to this appeal were contained in the Valley Counseling Service records sealed by the military judge and withheld from the defense.  The sealed records indicate that on 16 January 1998, Ms. Lewis conducted an interview with LL.  Ms. Lewis specifically noted the following from that interview:  “Past history of sexual abuse, Uncle recently tried to abuse again” (emphasis added).  At the time of the interview, appellant had been incarcerated for almost two years.  The sealed records also indicate that on 23 March 1993, a little over two months after she was reportedly abused by appellant, LL told Ms. Lewis that she was “in love.”  On 17 November 1994, another note in the file states:  “Client seems to have little interest in improving [her grades].  She is more interested in boys and fun, typical teenage interests.”  Additionally, there is evidence in the counseling file that LL had been in a serious relationship lasting about one year prior to the current relationship with her fiancé that she references in her testimony on sentencing.  Moreover, there is nothing in the counseling record until 1998 that indicated LL had any trouble sleeping nor was there anything in the record that indicates she had nightmares.  No other potentially exculpatory material or information material to the preparation of the defense was discovered in the sealed records by either this court or appellate counsel.   
LAW

Our superior court recently summarized the standards applicable to this appeal as follows:

R.C.M. 701(a)(2)(A) requires the Government, upon defense request, to allow inspection of any tangible objects, such as papers and documents, that “are within the possession, custody, or control of military authorities, and which are material to the preparation of the defense.”  Regardless of whether the defense has made a request, the Government is required to disclose known evidence that “reasonably tends to” negate or reduce the degree of guilt of the accused or reduce the punishment that the accused may receive if convicted.  Evidence that could be used at trial to impeach witnesses is subject to discovery under these provisions.  

If the Government fails to disclose discoverable evidence, the error is tested on appeal for prejudice, which is assessed “in light of the evidence of the entire record.”  As a general matter, when an appellant has demonstrated error with respect to nondisclosure, the appellant will be entitled to relief only if there is a reasonable probability that there would have been a different result at trial if the evidence had been disclosed.  When an appellant has demonstrated that the Government failed to disclose discoverable evidence with respect to a specific request
 . . . the appellant will be entitled to relief unless the Government can show that nondisclosure was harmless beyond a reasonable doubt.

United States v. Santos, 59 M.J. 317, 321 (C.A.A.F. 2004) (internal citations omitted); see United States v. Mahoney, 58 M.J. 346, 349 (C.A.A.F. 2003).    

DISCUSSION


We unanimously decline to accept the government’s concession that the nondisclosure of the counseling records in this case is sufficient to “undermine any confidence in the findings of guilty” with respect to Charge II and its specifications (indecent acts with LL).  The primary theory of the defense at trial was that LL honestly remembered being abused by appellant but that the remembered abuse did not in fact occur.  The defense based their request for expert psychological assistance on the concept that LL was undergoing a psychological process in which she transferred a memory of abuse by one person into a false memory of abuse by another.
      

While evidence that LL had claimed she had been abused on more than one occasion by an “uncle” other than appellant could be relevant to such a defense, there has been no showing on appeal as to how this particular disclosure, some five years after appellant’s indecent acts with LL, and almost two years after his first trial, is either exculpatory or even material to the preparation of the defense.  In the absence of such a showing, we can only speculate as to the possible linkage between the withheld evidence and appellant’s defense at his rehearing, and such speculation does not establish a reasonable doubt that the findings would have been different had the military judge disclosed the evidence at issue.   


This case is distinguishable from our superior court’s decision in United States v. Mahoney, 58 M.J. 346 (C.A.A.F. 2003).  In Mahoney, the government used the results of a urinalysis, along with expert testimony by a Doctor (Dr.) Mobley explaining those results, to convict appellant of wrongfully using cocaine; there was no other evidence of drug use introduced at trial.  Id. at 347.  Our superior court set aside the finding of guilty because the government failed to disclose to the defense a letter written prior to Mahoney’s trial by the local staff judge advocate (SJA) to Dr. Mobley’s technical supervisor.  Id. at 347-48.  In the letter, the SJA criticized Dr. Mobley’s job performance and questioned “the value of his continued employment.”  Id. at 347.  The letter was apparently “disseminated widely at the Drug Testing Laboratory [DTL] and was the subject of formal training for ‘DTL experts.’”  Id. at 348-49.  Doctor Mobley was aware of the letter and even “wrote a rebuttal to it upon receipt.”  Id.  As the Court of Appeals for the Armed Forces observed, 

This admonition arguably created a significant motive – the desire to receive favorable work evaluations and keep his job – for Dr. Mobley to testify positively about lab procedures and underlying scientific studies in future courts-martial.  Cross-examining Dr. Mobley about the letter may have revealed this motive, serving to damage Dr. Mobley's credibility, and thereby enhance the defense's case.  In short, the letter's substantial impeachment value undermines confidence in the trial's outcome.    

Id. at 350 (citation and internal footnote omitted).  The court concluded that nondisclosure of the letter violated due process and set aside the finding and the sentence.


At first glance, the decision in Mahoney seems to militate in appellant’s favor, as both cases involve the nondisclosure of evidence impeaching the assertions of the primary government witness against appellant.  However, the truth or falsity of the allegations in the SJA’s letter in Mahoney was almost immaterial; it was the effect the allegations would likely have upon Dr. Mobley that was important to the court’s conclusion.  In contrast, the importance of the evidence at issue in this case is dependent upon its truth, and its truth depends in turn upon two facts about which this court knows nothing:  what LL actually told Ms. Lewis and whether Ms. Lewis accurately recorded those statements in her treatment notes.  Finally, it is important to note that the importance and likely effect of the nondisclosed letter in Mahoney was obvious, whereas the significance of LL’s statements to Ms. Lewis is, as we noted above, largely speculative.  We, therefore, conclude that Mahoney does not require us to set aside the findings in this matter. 
However, we accept the government’s concession that the nondisclosure of LL’s counseling records undermined confidence in the sentence imposed by the members.  Evidence that there may have been another abuser in LL’s life after appellant was incarcerated was both material and potentially mitigating.  It may have reduced the victim impact attributable to appellant, and should, therefore, have been disclosed by the military judge.  We also conclude that evidence LL reported to Ms. Lewis that she was “in love” a little over two months after she was abused by appellant was material and mitigated LL’s claims concerning the effect appellant’s actions had upon her.  We, therefore, agree with the parties that these nondisclosures were not harmless beyond a reasonable doubt and require relief.  See Santos, 59 M.J. at 321.    

The approved sentence in this case is severe.  Moreover, we also observe that the panel members imposed, and the convening authority approved, the exact same sentence in the second trial as had been imposed and approved in the first, notwithstanding the fact that there were fewer offenses before the second sentencing authority.  Under these circumstances, we cannot be reasonably certain as to the severity of sentence that would have resulted if the evidence at issue had been disclosed to defense and admitted at trial, and we must order a rehearing as to sentence.  United States v. Sales, 22 M.J. 305, 307 n.3 (C.M.A. 1986).

DECISION


We have considered the other assignments of error and the matters personally submitted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  The findings of guilty are affirmed.  The sentence is set aside.  A rehearing on the sentence may be ordered by the same or a different convening authority.  

Judge MOORE* concurs.
_____________________
( Judge Moore took final action in this case prior to her retirement.

CLEVENGER, Judge, concurring in part and dissenting in part:

The discovery problem facing this trial judge is all too common and military justice practitioners should know how such issues should be resolved.  While findings of fact, set out below, differ from the significant factual findings of the majority, I would affirm the findings of guilty, albeit under a slightly different rationale than the majority.  However, I find the sentence to be inappropriate pursuant to Article 66(c), Uniform Code of Military Justice [hereinafter UCMJ].  However, I think we can and should reassess the sentence without returning the record for a rehearing on sentence.  Accordingly, I dissent from the remedy ordered by the majority.

FACTS

LL, the victim of appellant’s crimes, is the daughter of his half-sister, Julia.  In January of 1993, appellant, his spouse, and their three daughters were visiting appellant’s stepfather and terminally-ill mother in Ohio where LL lived.  One night, the family sleeping arrangements were that Julia slept on the living room couch; LL slept on the floor in front of the couch between appellant and one of his daughters; and LL’s sister and appellant’s two other daughters also slept in that row of people on the floor.  It was a small trailer and the six people sleeping on the floor were all close together.  During the night, appellant fondled LL’s breast under her nightshirt and inserted his finger in her vagina.  LL got up and moved onto the couch with her mother, but did not report appellant’s actions.  The next day, in the trailer hallway, appellant came face-to-face with LL and French kissed her.  Again LL made no report of his action.  LL was thirteen-years old at the time. 

LL had begun receiving psychological counseling prior to this incident.  The year before, in April of 1992, LL had been taken by her mother to a counseling facility, Valley Counseling Services, for diagnosis and treatment because of LL’s inappropriate displays of anger.  Suffice it to say that LL’s immediate and extended family circumstances were not an idyllic teenage environment.  Her mother had been sexually abused as a child by her father, LL’s grandfather.  The grandfather also abused LL’s sister
 in 1994, but LL consistently denied that the grandfather ever abused her.  LL’s mother was divorced from LL’s father and was in an unstable, second marriage.  LL essentially had no effective father in her life.  The initial counseling process continued, albeit sporadically, until May of 1993, but LL never revealed appellant’s January 1993 sexual abuse of her.

In February of 1994, the counseling process was renewed, focusing on LL’s anger and depression.  The apparent trigger for renewing the counseling was that LL had been treated for a vaginal yeast infection and the examining physician had reported that she appeared to have been vaginally penetrated.  LL denied engaging in consensual sexual activity and continued to deny any remembrance of being sexually abused.  The abuse of LL’s sister by her grandfather in 1994 added to LL’s psychological burdens, and together with the earlier physical examination report, increased her mother’s and her counselor’s concerns that LL also had been sexually abused. 

The counseling process continued into 1995.  In May of 1995, LL learned of the allegations of sexual abuse pending against appellant in Colorado, and only then reported appellant’s 1993 sexual abuse of her in Ohio.  LL’s counseling terminated again early in 1996, but resumed in 1997 and 1998 with information about her life and family from the period after appellant’s first trial.

In response to a request by the trial defense counsel, and with the active support of the prosecution, the military judge ordered LL’s counseling records, Appellate Exhibit (AE) XXVII, produced, completed an in camera review, and disclosed a portion to the defense (AE XXVIII).

The released records in AE XXVIII were what the military judge found to be either exculpatory, or to contain evidence of a prior inconsistent statement by LL, or relevant to the defense on sentencing.  His review and release decision occurred before LL testified, before the defense’s case-in-chief, before the member’s findings were announced, and before the government’s sentencing case. 

REGULATION OF DISCOVERY

The government concedes that the undisclosed portions of LL’s counseling records “undermine any confidence in the findings of guilty” with respect to Charge II and its Specifications.  We need not accept such a concession.  

Much of the disclosure and discovery process in courts-martial does, and should, occur substantially before referral.  Only after referral may a military judge act to regulate the process.  See Rule for Courts-Martial [hereinafter R.C.M.] 701(g).  The primary foundation for military discovery practice is Article 46, UCMJ, which mandates that “[t]he trial counsel, the defense counsel, and the court-martial shall have equal opportunity to obtain witnesses and other evidence in accordance with such regulations as the President may prescribe.”  The subpoena authority for courts-martial also flows from this provision of the UCMJ.  The President has implemented Article 46, UCMJ, by setting forth specific discovery and disclosure responsibilities in R.C.M. 701.  Rule for Courts-Martial 703(e)(2) describes the proper process for the issuance and enforcement of subpoenas.  Enforcement of a duly issued subpoena is initially a military judge function, followed if necessary by enforcement in a federal court.  See R.C.M. 703(e)(2)(G)(i) (the warrant of attachment process) and UCMJ art. 47.

If a custodian of records under subpoena to produce the records wishes to avoid compliance, the military judge may order the production of the records for an in camera review to determine if compliance with the subpoena is required.  R.C.M. 703(f)(4)(C).  When a trial counsel elects to contest the necessity or relevance of records requested by the defense to be subpoenaed, the methodology for the military judge to follow is set forth in R.C.M. 703(f)(3).

In this case, the failure of both the trial counsel and military judge to closely follow the procedural guides in the Rules for Courts-Martial for the production of evidence contributed to the problems we now address.  See R.C.M. 703(f).  The military judge essentially allowed the trial counsel to skip the government’s materiality and relevance of evidence analysis step.  The military judge intervened early in the subpoena and production process, albeit at the request of government counsel, and upon obtaining the records for in camera review, went directly to a sua sponte analysis of materiality.  In doing so, the military judge deprived the trial counsel of the opportunity, indeed the obligation, of considering the relevance and necessity of the records and producing the appropriate portions for the defense.
  Moreover, in acting thus, the military judge came dangerously close to abandoning his impartial role.
  

By their very nature, the counseling records of LL at issue here are potentially very relevant.  A few simple questions to LL, her mother, the counselor, or the county Children Services Board representative, all well known to the parties as potential witnesses, would have made clear that LL’s statements about her abuse and her family’s peculiar circumstances occurred throughout the counseling records.  The trial counsel should have issued the appropriate subpoena, made a full record of any noncompliance, and sought judicial enforcement if necessary.  Upon obtaining the records, the government could review them and act responsibly to address concerns about confidentiality, privilege, or the victim’s interests in privacy and then release the appropriate portions.  The individual civilian defense counsel here is not entirely blameless.  He clearly, if very inartfully, objected to the military judge’s efforts to make the defense articulate a theory of relevance concerning the requested evidence at the Article 39(a) session.  Counsel should have utilized R.C.M. 701(g)(2) under which any party can seek to make an ex parte submission to the military judge in the course of discovery litigation without fear of exposing its theory of the case.

After reviewing LL’s counseling records in camera, the military judge released the material that he thought was “potentially exculpatory.”  My examination of the counseling records finds a great deal more that should have been disclosed as “material to the preparation of the defense.”  See United States v. Roberts, 59 M.J. 323, 325 (C.A.A.F. 2004) (setting forth the liberal practice under Article 46, UCMJ, and explaining the need to eliminate gamesmanship from the discovery process).  I would caution trial judges who review such bodies of evidence in camera to do so with the eye and mind-set of a defense counsel at the beginning of case preparation, that is, not solely with a view to the presentation of admissible evidence at trial, but to actually preparing to defend a client, so that the mandate of Article 46, UCMJ, is satisfied.
  As noted in United States v. Eschalomi, 23 M.J. 12, 24 (C.M.A. 1986), “Congress intended more generous discovery to be available for military accused.”

Following appellant’s original trial in 1996, LL renewed her counseling at Valley Counseling Services for personal reasons.  In January of 1998, the counselor notes in LL’s file, regarding LL’s belief as to the cause of her problems—“Past history of sexual abuse, uncle recently tried to abuse again.”  Appellant was still in confinement at the time LL renewed her counseling sessions.  The same set of notes reflects information about LL’s grandfather’s prior abuse of LL’s sister and that LL had “appeared in court in a case of sexual abuse by her uncle.”  Other portions of the file suggest LL was able to engage in reasonably normal relations with males after being abused by appellant.  Indeed, as early as March of 1993, the counselor notes that LL reported being “in love” with some unspecified person.  The file also contains other references to the sexually-abusive grandfather and data about LL’s seemingly normal extra-curricular activities in 1994 and 1995.  None of this data was disclosed to the defense.

Clearly, the undisclosed evidence would have allowed for some minor impeachment of LL when she testified on sentencing about her distrust of men.  Moreover, some of the undisclosed data might have been used to show a minimally adverse degree of victim impact on LL.  Finally, simply in the process of case evaluation and preparation, all readily available and relevant data that is not privileged should be considered by a defense counsel for how it may bear on the government’s case or appellant’s potential defense case.

STANDARD OF REVIEW

The determination of the materiality of potential evidence sought to be discovered by and disclosed to the defense is a question of law, to be reviewed de novo.  Roberts, 59 M.J. at 326; United States v. Charles, 40 M.J. 414, 417 (C.M.A. 1994).  We review the military judge’s decision to withhold such evidence, requested by the defense and in the government’s control, for an abuse of discretion.
  United States v. Morris, 52 M.J. 193, 198 (1999).  

The usual starting point for considering whether a failure to disclose evidence violates due process is Brady v. Maryland, 373 U.S. 83 (1963).  The first principle is that when requested by the defense,
 evidence that is material and favorable to an accused, if withheld, violates due process.  Id. at 87.  Later, the Supreme Court in United States v. Agurs, 427 U.S. 97 (1976), held that where such specifically requested evidence has been withheld from the defense, a reviewing court on appeal would test for materiality to see if “the suppressed evidence might have affected the outcome of the trial.”  427 U.S. at 104; see also Eschalomi, 23 M.J. at 22.

In Kyles v. Whitley, 514 U.S. 419, 433-34, (1995), the Supreme Court held that “regardless of request, favorable evidence is material, and constitutional error results from its suppression by the government, ‘if there is a reasonable probability that, had the evidence been given to the defense, the result of the proceeding would have been different.’” (quoting United States v. Bagley, 473 U.S. 667, 382, (1985)). 

The Court in Kyles went on to say:

The question is not whether the defendant would more likely than not have received a different verdict with the evidence, but whether in its absence he received a fair trial, understood as a trial resulting in a verdict worthy of confidence.  A ‘reasonable probability’ of a different result is accordingly shown when the government’s evidentiary suppression ‘undermines confidence in the outcome of the trial.

Id. at 434 (quoting Bagley, 473 U.S. at 678).
  

I have no hesitation in determining, as the military judge should have done, that some of the undisclosed portions of AE XXVII are information that might have furthered the defense investigation into their theory of abuse by the grandfather, or a theory related to some other molesting “uncle,” or simply served to impeach LL on sentencing.  While the undisclosed portions of AE XXVII might possibly have had at least some effect on the outcome of the trial, that does not necessarily make them “material” in a constitutional due process sense.

Thus, on review, we must carefully consider the excluded, favorable evidence in the context of all the evidence in the case, and any defense theory of the case articulated in the context of the undisclosed evidence, to determine if that evidence “could reasonably be taken to put the whole case in such a different light as to undermine confidence in the verdict.”  Kyles, 514 U.S. at 435.  Moreover, as our superior court observed, “[t]he prosecution faces a heavier burden in the military justice system to sustain a conviction when evidence has been withheld[.]”  United States v. Kinney, 56 M.J. 156, 157 (C.A.A.F. 2001) (interlocutory order for additional briefs).

This heavier burden springs from the generous discovery principles announced in Article 46....  Thus, when we apply the materiality test, we give the benefit of any reasonable doubt to the military accused.  If we have a reasonable doubt as to whether the result of the proceeding would have been different, we grant relief. . . .  If, however, we are satisfied that the outcome would not be affected by the new evidence, we would affirm.

Id. (quoting United States v. Green, 37 M.J. 88, 90 (C.M.A. 1993)).

Even with this “heavier burden,” I would find the undisclosed evidence to be not material.  That is, I do not think the suppression of the undisclosed evidence undermines confidence in the justness of the outcome of appellant’s retrial.  Both the verdict and resulting sentence are fully worthy of our confidence.

Our review, however, does not stop with the above-stated conclusion.  Our superior court has now articulated a different standard for the review of such errors.  In United States v. Roberts, notwithstanding the well-reasoned opinion of Chief Judge Crawford concurring in the result, the Court of Appeals for the Armed Forces adopted a “unique” view of materiality predicated on a specific defense request and in light of “the broad nature of discovery rights granted the military accused under Article 46.”  59 M.J. at 327.  Thus, as here, “[w]here an appellant demonstrates that the Government failed to disclose discoverable evidence in response to a specific request . . . the appellant will be entitled to relief unless the Government can show that nondisclosure was harmless beyond a reasonable doubt.”  Id.

In this case, nothing in the undisclosed evidence would demonstrate a motive to fabricate by LL or provide any significant attack on her credibility.  The primary defense theory was a psychological concept called “transference.”
   The possibility of a second or other abuser arguably increases the chance that LL was “transferring” to appellant the acts of another person.  Nonetheless, even if the undisclosed records could be read to suggest the existence of another molester, there is no evidence of another “uncle” being involved with LL in any way.  Moreover, the record is consistently clear that LL’s grandfather and LL both denied sexual contact between them.  LL’s grandfather was already under investigation for his molestation of LL’s younger sister before LL revealed appellant’s crimes.  The grandfather was convicted and jailed before LL testified at appellant’s first trial.  None of the undisclosed counseling records would have improved the defense’s ability to more credibly imply that “grandfather” or anyone else was the real molester and not appellant.  LL is an occurrence witness, testifying about acts perpetrated upon her by appellant.  The undisclosed evidence was at best minimally inconsistent with LL’s testimony about appellant’s acts.  LL’s statements remained fundamentally consistent with her 1995 pretrial investigation statements, through her original trial testimony in 1996, and the rehearing in 2000.

LL’s in-court testimony was the key element of appellant’s conviction.  Her evidence was direct, clear, and forthcoming.  Overall, LL’s highly credible testimony as a witness was subject to reasonable scrutiny by the defense on cross-examination.  LL was “impeached” on the inconsistencies of not reporting the abuse initially and on some minor details in her initial statement.  On balance, her wholly credible testimony establishes appellant’s guilt beyond a reasonable doubt. 

I am confident that nothing in the undisclosed portions of AE XXVII would have created a reasonable doubt as to appellant’s guilt if used to impeach LL, or in furtherance of a theory of transference.  LL consistently denied ever being the victim of sexual abuse by her grandfather or recalling any other sexual abuse other than by appellant in January of 1993.  She credibly explained her motives for not promptly reporting that event.  Appellant’s theory at trial, that some other family member, most likely LL’s grandfather, had actually abused LL would not have been significantly advanced by a more complete disclosure of these counseling notes.  Tellingly, in appellant’s voluminous Grostefon
 submissions is appellant’s record of a conversation with the grandfather in which appellant specifically asked about the sexual abuse of LL.  Her grandfather denied ever abusing LL, but was willing to admit his sexual abuse against LL’s sister that he had pleaded guilty to and gone to prison for in Ohio.  Considering the factual and trial strategy aspects of the undisclosed evidence in AE XXVII, I conclude that it would not have made any difference in the outcome, particularly the sentence, of this case.  I am fully satisfied that the error in failing to disclose more evidence was harmless beyond a reasonable doubt.  Roberts, 59 M.J. at 327.

Thus, notwithstanding my disagreement with his decision, the military judge’s ruling was not erroneous as a matter of law and therefore does not amount to an abuse of discretion on the facts of this case.  Appellant is not entitled to relief on findings.  I, however, find that the sentence is inappropriate pursuant to Article 66(c), UCMJ.

SENTENCE RELIEF

In United States v. Sales, 22 M.J. 305 (C.M.A. 1986), our superior court detailed the necessary considerations that would allow a court of criminal appeals to reassess a sentence instead of setting it aside and authorizing a rehearing on the sentence.  Where, as found by the majority, the error necessitating the sentence relief is of “constitutional magnitude,” we must “be persuaded beyond a reasonable doubt that [our] reassessment has rendered harmless any error affecting the sentence adjudged at trial.”  Id. at 307.  Even were I persuaded that the military judge’s error in failing to disclose all the relevant portions of LL’s counseling records was a prejudicial error of constitutional magnitude, I would still find it proper for this court to reassess appellant’s sentence in accordance with Sales to the less severe sentence noted below.

At appellant’s retrial, he was found not guilty of one of the offenses (an assault consummated by a battery upon a young female) for which he had originally been sentenced, and yet, the exact same sentence was imposed by the new sentencing panel and approved by the convening authority.  While I do not think that sentence is incorrect as a matter of law, I find that, as a matter of sentence appropriateness, only a lesser period of confinement should be approved in light of the less severe set of guilty findings for which appellant was sentenced, the favorable evidence of his duty performance while pending retrial, and the evidence of his good behavior while incarcerated.  See UCMJ art. 66(c).

Accordingly, I concur that the findings of guilty should be affirmed.  I would, however, reassess the sentence and affirm only so much of the sentence as provides for a dishonorable discharge, confinement for 102 months, total forfeiture of all pay and allowances, and reduction to Private E1.  

PRETRIAL PUNISHMENT

I would also address one other issue raised by appellant.

Following the partial reversal of appellant’s original conviction, in an order dated 9 December 1999, this court authorized a rehearing as to those charges and specifications set aside and/or the sentence.  On 22 December 1999, The Judge Advocate General remanded the case to the general court-martial convening authority at Fort Leavenworth, Kansas, where appellant was confined.  The United States Disciplinary Barracks prison officials received the remand order on 23 December 1999.  Appellant was not released from confinement until 13 January 2000.  For these twenty-one days, appellant remained in the status of a sentenced prisoner serving a sentence to confinement.  Appellant alleges that this amounts to a violation of Article 13, UCMJ.  He also alleges that the nature and circumstances of his treatment after his release from confinement amount to a violation of Article 13, UCMJ. 

The military judge heard evidence on the above allegations and found no violation of Article 13, UCMJ.  He ordered that appellant be credited with twenty-one days of time served for the period appellant was held in confinement between 23 December 1999 and 13 January 2000.  We also conclude that appellant has failed to show any intent to punish him in the twenty-one day period that preceded his release.  Likewise, none of the circumstances appellant cites that were imposed upon him during his release from confinement between 13 January and 21 April 2000 reflect any intent to punish or amount to pretrial confinement.  Accordingly, the military judge correctly awarded credit only for the actual time spent in confinement.  See United States v. Allen, 17 M.J. 126 (C.M.A. 1984); Moore v. Adkins, 30 M.J. 249 (C.M.A. 1990).

In United States v. Combs, 47 M.J. 330 (C.A.A.F. 1997), relied on by the military judge, a period of thirteen days between the date of the decision setting aside a sentence and the prisoner’s release from confinement passed muster without comment.  Here, while we can discern no clear reason why it took twenty-one days, that is not per se an unreasonable time period and, more to the point, appellant has 
failed to carry his burden of showing any intent to punish.  Bell v. Wolfish, 441 U.S. 520 (1979).
  Consequently, no further relief is warranted.
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MALCOLM H. SQUIRES, JR.







Clerk of Court

� Our superior court held that the military judge erred in allowing, under the guise of Military Rules of Evidence [hereinafter Mil. R. Evid.] 404(b), appellant’s natural daughter to testify about sexual abuse appellant allegedly inflicted on her many years prior to the trial, prosecution for which was barred by the statute of limitations.  The court held that this evidence was improper propensity evidence.  We subsequently remanded the case to the convening authority who directed a rehearing on the affected charges and the sentence.





� LL was wearing a long t-shirt and had removed her jeans before going to sleep.  





� LL was aware of the problem of child sexual abuse before her encounter with appellant.  In 1992, LL learned that Julia had been sexually abused by her father, i.e., LL’s grandfather.  





� Contrary to LL’s testimony, Julia testified that LL accused appellant of abusing her at the time of the exam.  However, Julia agreed that no “official” report was made until May 1995.





� Appellant had been accused of sexually abusing his own daughter and “possibly another girl.”  LL testified that her mother did not tell her who made the accusations and did not relate the details of the accusations.  





� Valley Counseling Services is a behavioral healthcare provider in Trumbull County, Ohio.  LL had been receiving counseling there since 1992.





� It is unclear why the military judge attributed any significance to the source of the records once they were in his possession.  Protected health information may typically be disclosed in compliance with court orders, subpoenas, and even administrative requests by law enforcement officials.  See, e.g., Standards for Privacy of Individually Identifiable Health Information, 45 C.F.R. 164.512(f)(1)(ii) (2004) (authorizing release of “protected health information” in such circumstances).  The source or location of the records is certainly relevant when evaluating whether documents, tangible objects, or reports are “within the possession, custody, or control of military authorities,” and therefore subject to disclosure under the provisions of Rule for Courts-Martial [hereinafter R.C.M.] 701(a)(2).  Once the records are within military control—including within the possession of the military judge conducting in camera review—the analysis shifts to the materiality or anticipated use of the items at issue rather than their source.  See id.





� We are not insensitive to the difficulty of conducting an effective in camera review of such records before trial and without assistance from the parties.  Our superior court, however, has opined that “[t]he preferred practice is for the military judge to inspect the . . . records in camera to determine whether any exculpatory evidence was contained in the file prior to any government or defense access.”  United States v. Briggs, 48 M.J. 143, 145 (C.A.A.F. 1998).  Military judges may, nevertheless, alleviate their burden and improve the efficiency of such a review by taking one or more of the measures authorized by the R.C.M. for the regulation of discovery.  For example, the military judge could invite the party seeking disclosure of certain records to make a written showing to be inspected only by the military judge in which the party articulates what information is being sought.  See R.C.M. 701(g)(2); Faculty, The Judge Advocate General’s School, U.S. Army, The Art of Trial Advocacy:  The Art of Military Criminal Discovery Practice – Rules and Realities for Trial and Defense Counsel, Army Law., Feb. 1999, at 37.  In such a case, “the entire text of the party’s statement shall be sealed and attached to the record of trial as an appellate exhibit.”  R.C.M. 701(g)(2).  If scientific, technical, or other specialized knowledge is necessary to understand the contents of the records, then the military judge may obtain expert assistance in conducting the in camera review.  See Mil. R. Evid. 706(a); UCMJ art. 46.  If the military judge has concerns about the disclosure of relevant but otherwise private information contained in the records under review, “[t]he military judge may . . . specify the time, place, and manner of making discovery and may prescribe such terms and conditions as are just.”  R.C.M. 701(g)(1).





� See Francis A. Gilligan et al., The Theory of “Unconscious Transference”:  The Latest Threat to the Shield Laws Protecting the Privacy of Victims of Sex Offenses, 38 B.C.L. Rev. 107 (1996) (outlining multiple requirements to establish “unconscious transference”).  


� The grandfather was apparently convicted in the state of Ohio for this sexual abuse and confined in 1995 and 1996.





� At trial LL credibly explained her reasons for not reporting appellant’s indecent acts with her.  She testified to a sense of personal embarrassment and a desire not to add to the family’s burden of problems at that time.





� For courts-martial tried beyond the jurisdiction of United States Federal courts, international agreements provides the enforcement process to obtain such relevant trial materials. 





� See Army Reg. 27-26, Rules of Professional Conduct for Lawyers, Rule 3.8(d), Special Responsibilities of a Trial Counsel (1 May 1992), and R.C.M. 703(c)(2)(D).   Since the trial counsel avoided acquiring the requested records by subpoena pursuant to R.C.M. 703, the duty to disclose under R.C.M. 701(a)(6) is not implicated as the substance of the matters in the counseling records was not known to the trial counsel.





� The military judge is not the source of a subpoena.  The trial judge may decide upon the necessity of a subpoena and order the trial counsel to issue one or not at the parties’ request while regulating discovery.  R.C.M. 703(c)(2)(D) and (f)(3).  The trial judge may help resolve a lack of compliance with a duly issued subpoena by  judicially ordering the subpoenaed evidence produced for inspection and conducting an in camera review when the custodian requests relief from compliance.  R.C.M. 703(f)(4)(C) (emphasis added).  When a custodian produces the subpoenaed evidence or the custodian’s request for relief is denied as to materials already produced for in camera inspection, then the evidence is “within the possession . . . of military authorities” pursuant to R.C.M. 701(a)(2)(A) and (B) and the duty to disclose material matters to the defense is triggered.





� See Roberts, 59 M.J. at 325 (“[D]iscovery practice is not focused solely on evidence known to be admissible . . . [The military judge] should evaluate pretrial discovery and disclosure issues in light of this liberal mandate.”) (internal citations omitted).  In this regard, because such in camera review of the evidence normally comes well before the parties’ substantive presentation, the relevance of some of the data may be unclear.  Military judges should, if asked, conduct a further review in light of the subsequent trial developments, or do so sua sponte, and release additional data whose relevance has become apparent. 





� I do not imply that complete disclosure of AE XXVII, LL’s counseling records, was necessary or would have been appropriate.  Military judges should take care to carefully balance both the government’s and victim’s concerns for privacy and confidentiality.  Military judges should likewise be fully cognizant of issuing appropriate protective orders to prevent further disclosure of data.  Here, defense counsel had not articulated a particularly clear rationale for why much of the data in AE XXVII was highly relevant, but the military judge still should have drawn that conclusion in his review.  This was not a classic “fishing expedition” where counsel seeks disclosure by the government of voluminous hard-to-obtain data without articulating what they are specifically looking for, and why it is both relevant and probably contained within the collection of data sought.





� Several Federal Circuit Courts of Appeal have held that a de novo review of a trial judge’s decision to not disclose evidence is the appropriate standard.  Given our fact-finding authority under Article 66(c), UCMJ, and my substantive conclusions in this case, however, such an issue is moot.  See Charles, 40 M.J. at 417.  





� While not constitutionally determinative of the outcome in this case, the evidence in AE XXVII was specifically requested by the trial defense counsel at trial.  





� For clarity, I note that when a military judge, sua sponte, fails to disclose or suppresses such favorable evidence, it is as if the government had done so, and, as held in Brady v. Maryland, the motive for doing so erroneously is inconsequential.  Brady, 373 U.S. at 87.





� As noted below, I would grant sentence relief on a different basis.





� See Francis A. Gilligan et al., The Theory of “Unconscious Transference”:  The Latest Threat to the Shield Laws Protecting the Privacy of Victims of Sex Offenses, 38 B.C.L. Rev. 107 (1996) (outlining multiple requirements to establish “transference”).





� United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).





� I note, however, that it appears that the military correctional authorities do not have regulatory guidance, or even a standard operating procedure, in place that creates a process for dealing with prisoners in appellant’s status.  I would caution such authorities that, if the government continues to fail to define a standard for the transition of prisoners from post-trial confinement after their sentence is set aside by a reviewing court, while pending a future disposition decision by a convening authority, then in future cases we could find needless, unaccounted for delay, and the continuing commingling of such a prisoner with the general sentenced prisoner population, to be evidence of an intent to punish.  See United States v. Palmiter, 20 M.J. 90, 99 (C.M.A. 1985 ) (Chief Judge Everett’s opinion concurring in the result quoting Bell v. Wolfish).
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