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MEMORANDUM OPINION

-----------------------------------------
SULLIVAN, Judge:
A military judge sitting as a special court-martial empowered to adjudge a bad-conduct discharge convicted appellant, pursuant to his pleas, of desertion terminated by apprehension, making a false official statement,( and larceny of U.S. government funds over $500.00, in violation of Articles 85, 107, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 885, 907, and 921 [hereinafter UCMJ].  On the government’s motion, the military judge dismissed the fourth charge (forgery) without prejudice, which would ripen into prejudice once appellant reimbursed the forgery victim.  The military judge sentenced appellant to a bad-conduct discharge and confinement for ten months, and awarded appellant sixty-one days of credit against the sentence to confinement.  Pursuant to a pretrial agreement, the convening authority reduced the term of confinement to ninety days and otherwise approved the sentence, appropriately crediting sixty-one days against the term of confinement.  The case is before the court for review under Article 66(c), UCMJ.   


Appellant, in financial difficulties and believing his commander would not recommend approval of his application for a loan from AER, had a friend falsely make the commander’s signature on the DA Form 1103 and add a comment about appellant’s need for the funds.  As a result of the falsifications, AER loaned appellant $885.78, to be repaid by monthly allotment of $36.90.  Appellant had reimbursed AER less than $75.00 when he deserted with no intent to repay the remaining outstanding sum.  We find that appellant’s plea is provident to the false official statement charge relating to the AER loan.  United States v. Simms, 35 M.J. 902, 904 (A.C.M.R. 1992).  Appellant, however, is only partially provident to the larceny charge.

As Simms recognized, AER is a private nonprofit corporation and not an official entity of the United States.  Id. at 903-04 (citing United States v. Azevedo, 24 M.J. 559 (C.G.C.M.R. 1987)); see Army Regulation 930-4, Service Organizations – Army Emergency Relief, para. 1-6(a) (30 August 1994) (“AER was incorporated under the laws of the District of Columbia on 5 February 1942 as a private, nonprofit organization to collect and hold funds to relieve distress of members of the Army and their dependents.”); DA Form 1103, box 16 (“I further understand that AER is an independent private entity, not part of the U.S. Government.”).  Appellant acknowledged the money he stole was “AER’s and the Soldiers who donate the money to AER, sir” during the providence inquiry.  Based on this record, appellant is not guilty of the theft of government property, but he is guilty of stealing AER’s property.  Where, as here, the maximum punishment for the actual offense is the same as for the charged offense* and the two offenses consist of substantially the same elements, a “technical variance between the offense alleged and that which is established from an accused’s own lips does not require setting aside the plea of guilty.”  United States v. Felty, 12 M.J. 438, 442 (C.M.A. 1982).  Accordingly, we will grant appropriate relief in our decretal paragraph.  

The Specification of Charge III is amended by deleting the words “the United States Government” and substituting therefor “Army Emergency Relief.”  The finding of guilty of Charge III and its Specification, as amended, is affirmed.  The remaining findings of guilty are affirmed.  Reassessing the sentence under the
* Corrected

principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and on the basis of the error noted and the entire record, the court affirms the sentence.

Senior Judge MAHER and Judge HOLDEN concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
( Appellant pled by exceptions and substitutions to submitting a falsified Department of the Army Form 1103,  Application for Army Emergency Relief (AER) Financial Assistance (Sept. 1994) (DA Form 1103).
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