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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Consistent with his pleas, a military judge, sitting as a general court-martial, convicted appellant of rape and indecent assault, in violation of Articles 120 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920 and 934 [hereinafter UCMJ].  Appellant was sentenced to a dishonorable discharge, confinement for four years, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to the terms of a pretrial agreement, the convening authority approved only so much of the sentence as provides for a dishonorable discharge, confinement for three years, forfeiture of all pay and allowances, and reduction to Private E1.  The case is before us for review pursuant to Article 66, UCMJ.


Appellant contends that errors in the providence inquiry require that we set aside appellant’s guilty plea of indecent assault and reassess the sentence.  The government counters that the guilty plea met minimally sufficient standards and urges us to affirm the findings and sentence.  We agree with appellant that the providence inquiry was defective, will set aside the finding of guilty of indecent assault, and will affirm the lesser included offense of assault and battery in our decretal paragraph.  Additionally, the staff judge advocate’s (SJA) post-trial Rule for Courts-Martial [hereinafter R.C.M.] 1106 recommendation (SJAR) failed to accurately describe appellant’s pretrial restraint.  
Providence Inquiry


Appellant was charged with and pleaded guilty to rape
 of G.J.J. and indecent assault seven days later upon R.L.C.  During the providence inquiry, the military judge recited all the elements of indecent assault, except he erroneously advised appellant “that the acts were done with the intent to gratify her sexual desires.”
 (Emphasis added.)  He then received appellant’s assurance that these elements correctly described what occurred.  

To establish a factual basis for appellant’s plea, the military judge then elicited from appellant the facts and circumstances surrounding the indecent assault.  Consistent with the stipulation of fact, appellant told the military judge that he watched a movie on television while he sat on a couch with R.L.C., who fell asleep.  While she slept, appellant pulled down her shorts.  She was not wearing panties.  He took off his pants and rubbed his penis against the back of her shirt.  She woke up, pulled up her shorts, and left.  During the factual colloquy, the military judge never asked appellant to explain why he thought his conduct was prejudicial to good order and discipline or service discrediting nor did he ask appellant’s intent.  The military judge also failed to properly ascertain whether appellant was intoxicated
 by alcohol when he pulled down R.L.C.’s shorts or when he touched her back with his penis.
  


With respect to the issue of alcohol consumption prior to both offenses, appellant stated that he consumed some alcohol before the indecent assault and was intoxicated by alcohol when he committed the rape.  As to the rape, appellant said that he remembered the victim telling him “no” three or four times before he held 
her down and had sexual intercourse with her.  At the conclusion of the providence
inquiry, the military judge and trial defense counsel discussed the issue of alcohol consumption stating: 

MJ:  My only concern is this issue of alcohol in the rape offense.  Defense, do you think your client has a valid defense to any of these offenses due to intoxication?

DC:  One moment, sir.  [DC and accused confer].

MJ:  Are they both general intent crimes?

DC:  Sir, can you ask your question again?

MJ:  Are they general intent crimes?  Really I think all your client has to know is know what he was doing.  He doesn’t have to intend to rape[;] he just has to know what he was doing.

DC:  That’s correct, sir.  Yes, sir.

During appellant’s unsworn statement and trial defense counsel’s pre-sentencing argument, the defense urged the military judge to consider appellant’s abuse of alcohol and post-offense efforts at rehabilitation as mitigation.  We are satisfied that the military judge ensured that appellant’s intoxication was not a defense to rape.  However, the military judge was not as thorough regarding the indecent assault inquiry.   

A military judge may not accept a plea of guilty without first determining that there is a factual basis for the plea.  UCMJ art. 45; R.C.M. 910(e); United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002).  The military judge must elicit from the accused the “factual circumstances as revealed by the accused himself [that] objectively support that plea[.]”  United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980).  During the providence inquiry, “[i]f an accused ‘sets up matter inconsistent with the plea’ . . . the military judge must either resolve the apparent inconsistency or reject the plea.”  United States v. Garcia, 44 M.J. 496, 498 (C.A.A.F. 1996) (quoting UCMJ art. 45(a); R.C.M. 910(h)(2)).  This court will not reject a guilty plea, however, unless there is a “substantial basis” in law and fact to question the plea.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  Our superior court, in United States v. Perron, 58 M.J. 78, 81-82 (C.A.A.F. 2003),
reaffirmed the commitment of the military justice system to a careful, thorough providence inquiry stating:

The military justice system imposes even stricter standards on military judges with regards to guilty pleas than those imposed on federal civilian judges.  See United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996) (noting that Article 45(a), UCMJ, 10 U.S.C. § 845(a) (2002), requires military judges, unlike civilian judges, to resolve inconsistencies and defenses during the providence inquiry or “the guilty plea[] must be rejected”).  In United States v. Care, [18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969),] this Court imposed an affirmative duty on military judges, during providence inquiries, to conduct a detailed inquiry into the offenses charged, the accused’s understanding of the elements of each offense, the accused’s conduct, and the accused’s willingness to plead guilty. 18 [U.S.]C.M.A. at 541-42.


“Mere conclusions of law recited by an accused are insufficient to provide a factual basis for a guilty plea.”  Outhier, 45 M.J. at 331 (citing United States v. Terry, 21 U.S.C.M.A. 442, 45 C.M.R. 216 (1972)).  Appellant’s perfunctory agreement to such legal conclusions, in response to the military judge’s questions, without any elaborating admissions from an appellant to support them, does not satisfy the requirements of Article 45, UCMJ, and R.C.M. 910(e).  See Jordan, 57 M.J. at 238-39.

We decline to affirm appellant’s conviction of indecent assault because the military judge made a series of mistakes that cumulatively warrant relief:  (1) he misstated the element pertaining to specific intent; (2) he failed to ask appellant what his intent was when he touched R.L.C. with his penis; (3) he failed to resolve the issue of appellant’s possible alcohol intoxication at the time when appellant touched R.L.C. with his penis;
 (4) he erroneously stated that indecent assault was a general intent offense; and (5) he failed to obtain admissions from appellant establishing how appellant’s conduct was prejudicial to good order and discipline or service discrediting.  We are confident that appellant was provident to the lesser included offense of assault and battery and will affirm this offense and grant relief in our decretal paragraph.  See United States v. Augustine, 53 M.J. 95 (C.A.A.F. 2000) (holding that admissions during the providence inquiry were sufficient for reviewing court to affirm lesser included offense).

Post-Trial Processing

We note that the SJA erred by failing to advise the convening authority of the nature and duration of appellant’s pretrial restraint as required by R.C.M. 1106(d)(3)(D).  The SJAR correctly stated that the military judge granted fourteen days of confinement credit for a violation of Article 13, UCMJ, and two days of confinement credit for pretrial confinement.  However, the SJAR failed to describe appellant’s pretrial restriction.  In fact, for 102 days, appellant was restricted to the limits of the regimental area, including the chapel, gym, dining facility, local post exchange, and troop area.  In addition to having to remain within these physical limits, he could not consume alcoholic beverages, could not wear civilian clothing,
 had conversation restrictions, and had to be supervised at all times by a noncommissioned officer unless relieved from this requirement by the first sergeant, executive officer, or troop commander.  This restraint, authorized by R.C.M. 304(a)(1) and (2), was imposed upon him as a direct consequence of the charged offenses.  Appellant’s trial defense counsel did not object to the SJAR error concerning pretrial restraint in his R.C.M 1105 or 1106 matters.  
Likewise, appellate defense counsel failed to assert any error relating to the SJAR’s treatment of pretrial restraint.  Under the facts of this case, we conclude that a correct statement of the pretrial restraint in the SJAR along with a correct statement of the findings, as affirmed by this court, would not have affected the sentence approved by the convening authority, especially since the adjudged sentence was less than that bargained for in the pretrial agreement.  
Conclusion


We have carefully considered the matters personally submitted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.
The court affirms only so much of the finding of guilty of Specification 2 of Charge II as finds that appellant, did, at Fort Polk, Louisiana, on or about 10 November 2001, unlawfully touch R.L.C., a person not his wife by pulling down her shorts and rubbing his penis against her back, in violation of Article 128, UCMJ.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted in the providence inquiry, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a dishonorable discharge, confinement for thirty-three months, forfeiture of all pay and allowances, and reduction to Private E1.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored, as mandated by Article 75(a), UCMJ.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

� Appellant used actual physical force to overcome G.J.J.’s resistance.  The military judge failed to follow the usual practice of military judges in the Army in that he failed to explain how the law of rape affects the relationship between application of force and lack of consent.  However, under the facts and circumstances of this case, appellant was not prejudiced.  As our court stated in United States v. Morris: 





[T]he military judge'’s failure to define and explain the [key] terms . . . in this case reflects a lack of attention to detail. . . .  However the three most critical requirements for a provident guilty plea were met.  Appellant admitted the facts necessary to establish the charges, he expressed a belief in his own guilt, and there were no inconsistencies between the facts and the pleas. 





 __ M.J. __, 2003 CCA LEXIS *8, *11 (Army Ct. Crim. App. 24 Jan. 24, 2003) (citations omitted).  We recommend that trial judges use Dep’t of Army Pam. 27-9, Legal Services:  Military Judges’ Benchbook [hereinafter Benchbook], para. 3-45-1, n.4 (1 Apr. 2001), in rape cases where the force involved is actual physical force to explain these concepts to the accused during the providence inquiry.   


 


� The correct element is:  , “That the acts were done with the intent to gratify the lust or sexual desires of the accused.”  Manual for Courts-Martial, United States, (2000 ed.), Part IV, para. 63b(2).





� Voluntary intoxication may raise a reasonable doubt about specific intent, which is an element of indecent assault.  See United States v. Peterson, 47 M.J. 231, 233 (C.A.A.F. 1997) (citing United States v. Hensler, 44 M.J. 184, 187 (C.A.A.F. 1996)); R.C.M. 916(l)(2).  “When In raising an issue of voluntary intoxication as a defense to a specific-intent offense, ‘there must be some evidence that the intoxication was of a severity to have had the effect of rendering the appellant incapable of forming the necessary intent,’ not just evidence of mere intoxication.”  Peterson, 47 M.J. at 233-34 (citing United States v. Box, 28 M.J. 584, 585 (A.C.M.R. 1989).  When the issue of voluntary intoxication arises, we recommend the use of Benchbook, para. 5-12, n. 2, to explain to an accused the application of voluntary intoxication. 





� We are confident that the military judge’s mistakes in this case were not due to being in a hurry.  After completing the providence inquiry, the military judge bantered with appellant about music.  After advising theappellant that he had just left  military judge advised appellant that he, the military judge, had just left an assignment in Kentucky, the military judge asked appellant where he was from and whether he could play the banjo.  In response to appellant’s comment that he was from Kentucky and that he could not play the banjo, the military judge advised appellant that he could play the banjo.  We do not condone such irrelevant, injudicious exchanges between the military judge and the accused during trial.    


  


� While we are satisfied that appellant’s conduct “amply demonstrates a particular mens rea or other state of mind,” see Peterson, 47 M.J. at 234, this mistake by the trial judge adds to our concern about the overall providence of appellant’s guilty plea with respect to the indecent assault of R.L.C.


   


� About thirty days before trial, appellant was permitted to wear civilian clothing.
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