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MEMORANDUM OPINION

-----------------------------------------
CARTER, Judge:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of failure to repair (three specifications), willful disobedience of a superior commissioned officer (eleven specifications), willful disobedience of a noncommissioned officer, violation of a lawful general regulation (two specifications), making a false official statement, and unlawfully carrying a concealed weapon (two specifications), in violation of Articles 86, 90, 91, 92, 107, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 890, 891, 892, 907, and 934 [hereinafter UCMJ].  The adjudged sentence was a bad-conduct discharge, confinement for five months, forfeiture of $617.00 pay per month for five months, and reduction to Private E1.


In his post-trial recommendation and the addendum thereto, the staff judge advocate recommended that the convening authority approve the findings and sentence as adjudged, even though appellant’s pretrial agreement required disapproval of any confinement in excess of four months.  The convening authority’s action states that “only so much of the sentence as provides for reduction to the grade of Private E1, forfeiture of $617.00 pay per month for five months, and confinement for four months is approved and, except for the bad-conduct discharge, will be executed.”


In this Article 66, UCMJ, appeal, appellant argues that the convening authority’s action unambiguously disapproved his bad-conduct discharge.  Government appellate counsel incredibly argues that the ambiguity in the convening authority’s action was rectified by the issuance of a corrected promulgating order purporting to approve the bad-conduct discharge.

We disagree with both parties.  The convening authority’s approval or disapproval of an adjudged sentence “shall be explicitly stated” in his action.  Rule for Courts-Martial 1107(d)(1) [hereinafter R.C.M.].  We hold that the convening authority’s action is ambiguous regarding his intent as to the adjudged bad-conduct discharge.  See United States v. Scott, 49 M.J. 160 (1998) (summary disposition) and United States v. Schiaffo, 43 M.J. 835 (Army Ct. Crim. App. 1996) (returning both cases for a new action to clarify a nearly identical ambiguity as that in appellant’s action).


The record of trial will be returned under R.C.M. 1107(g) to the same convening authority to withdraw the original action, dated 8 February 1999, and to substitute a corrected action in accordance with Article 60(c)-(e), Uniform Code of Military Justice.  The corrected action will credit appellant with twenty-seven days of pretrial confinement against any approved sentence to confinement.  See Army Reg. 27-10, Legal Services:  Military Justice, para. 5-28(a) (20 Aug. 99).  The convening authority will also consider appellant’s assertion that his plea to Charge I and its Specification is improvident because the regulatory period to register his firearm had not yet expired, and will grant findings and sentence relief, if appropriate.


Senior Judge TOOMEY and Judge NOVAK concur.
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Clerk of Court
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