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MEMORANDUM OPINION
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CLEVENGER, Judge:
A military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of committing sodomy on a child under the age of twelve, committing indecent acts with a child (three specifications), and taking indecent liberties with a child, in violation of Articles 125 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 925 and 934 [hereinafter UCMJ].  He was sentenced to a dishonorable discharge, confinement for seventeen years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the sentence as adjudged.  The case is before this court for review pursuant to Article 66, UCMJ.

Appellant asserts in his only assignment of error that the military judge abused his discretion in failing to order the disclosure of significant portions of the mental health records of his stepdaughter, DH, following an in camera examination.  We find error, but conclude that the error is nonprejudicial.
FACTS

Between 9-10 August 2000, appellant committed indecent acts and liberties with his stepdaughter’s friends, CH and SC (eleven and twelve-year-old girls, respectively), whom DH had invited to spend the night at her house.  SC lived just across the street and was able to leave appellant’s quarters and go home in the middle of the night with CH.  They promptly reported appellant’s touching of their bodies to SC’s mother.  She in turn called DH’s mother, appellant’s wife, and when DH and her mother were across the road learning of CH’s and SC’s allegations against appellant, DH’s mom asked her if anything like this had ever happened to her.  DH then revealed her own history of sexual abuse by appellant over several years.  DH signed a written statement at the local Criminal Investigation Command (CID) office and made a videotaped interview statement with local government officials and police within the next few days.  Within two weeks, she began attending counseling sessions with a civilian child psychologist, Doctor (Dr.) Lau, who worked at the Army hospital on post. 

Between 31 August and 21 December 2000, Dr. Lau compiled substantial interview notes and other assessment/treatment data about DH and DH’s mother.  Before trial on the merits, the defense sought to discover the contents of those mental health records.
  The government, clearly in possession of the file, resisted on the grounds of a privilege under Military Rule of Evidence [hereinafter Mil. R. Evid.] 513 and Rules for Courts-Martial [hereinafter R.C.M.] 701 and 703.  The military judge properly rejected the Mil. R. Evid. 513 privilege claim based on the nature of the offenses and the relationship of the parties involved, but reviewed the material in camera pursuant to R.C.M. 701(g) and 703(f)(4)(C).  He released a portion of it to the defense (Appellate Exhibit (AE) III) and sealed the rest as AE V.

On appeal, appellant renewed his efforts to examine the sealed portion of the evidence.  The records were divided into AE Va and Vb.  Appellate Exhibit Vb was released to the defense, as were portions of AE Va—two documents that contained relevant impeachment data on DH and her mother.  Appellant’s assignment of error alleges that the military judge erred by failing to release all of the relevant materials from AE V.  The government concedes that the military judge should have released the portions of AE Va that were later released to appellate counsel by this court on appeal, but alleges no prejudice to appellant from the military judge’s failure to release the materials at the time of trial. 

LAW

The usual starting point for considering whether a failure to disclose evidence violates due process is the Supreme Court’s opinion in Brady v. Maryland, 373 U.S. 83 (1963).  The first principle is that when requested material evidence, favorable to an accused, is withheld, it violates due process.  Brady, 373 U.S. at 87.  

While not determinative of the outcome,
 the evidence in AE V was specifically requested by the defense counsel at trial.  Under United States v. Agurs, 427 U.S. 97, 104 (1976), where such specifically requested evidence has been withheld from the defense, a reviewing court on appeal should test for materiality, that is, to see if “the suppressed evidence might have affected the outcome of the trial.”  See also United States v. Eshalomi, 23 M.J. 12, 22 (C.M.A. 1986).

We would have no hesitation in determining, as the trial judge should have done, that some of the undisclosed portions of AE V are information that might have furthered the defense investigation into their theory of suggestion or improper influence by the child psychologist who treated DH.  The absence of that information might possibly have had some effect on the outcome of the trial.  But that does not necessarily make that information material in a constitutional due process sense.

Following Agurs, in Bagley, 473 U.S. 667, the Supreme Court restated the standard of materiality, holding that “regardless of request, favorable evidence is material, and constitutional error results from its suppression by the government, ‘if there is a reasonable probability that, had the evidence been disclosed to the defense, the result of the proceeding would have been different.’”  Kyles, 514 U.S. at 433 (quoting Bagley, 473 U.S. at 682).  The Court in Kyles went on to say:  
The question is not whether the defendant would more likely than not have received a different verdict with the evidence, but whether in its absence he received a fair trial, understood as a trial resulting in a verdict worthy of confidence.  A “reasonable probability” of a different result is accordingly shown when the government’s evidentiary suppression “undermines confidence in the outcome of the trial.”  
Kyles, 514 U.S. at 434 (quoting Bagley, 473 U.S. at 678); see also United States v. Mahoney, 58 M.J. 346, 349 (C.A.A.F. 2003).
 

Thus, on review, we must carefully consider all the excluded favorable evidence in the context of all the evidence in the case to determine if that evidence “could reasonably be taken to put the whole case in such a different light as to undermine confidence in the verdict.”  Kyles, 514 U.S. at 435.  
The prosecution faces a heavier burden in the military justice system to sustain a conviction when evidence has been withheld[.]  This heavier burden springs from the generous discovery principles announced in Article 
46 . . . .  Thus, when we apply the materiality test, we give the benefit of any reasonable doubt to the military accused.  If we have a reasonable doubt as to whether the result of the proceeding would have been different, we grant relief . . . .  If, however, we are satisfied that the outcome would not be affected by the new evidence, we would affirm.  

United States v. Kinney, 56 M.J. 156, 157 (C.A.A.F. 2001) (interlocutory order for additional briefs) (quoting United States v. Green, 37 M.J. 88, 90 (C.M.A. 1990))

(citations and internal quotation marks omitted).

We review the military judge’s decision to withhold evidence requested by the defense, which is in the control of the government, for an abuse of discretion.  Morris, 52 M.J. at 198.  The determination of materiality is a question of law, to be reviewed de novo.  Id.; United States v. Charles, 40 M.J. 414 (C.M.A. 1994).

DISCUSSION

In reviewing AE V in camera, the military judge said that he examined the records and AE III contained “everything . . . [he] thought was even remotely potentially helpful to the defense.”  That would be a fair trial standard, but our examination finds a great deal more that should have been disclosed as “material to the preparation of the defense.”  We caution trial judges who review such bodies of evidence in camera to do so with an eye and mind-set of a defense counsel at the beginning of case preparation.  That is, not solely with a view to the presentation of evidence at trial, but to actually preparing to defend a client, so that the mandate of Article 46, UCMJ, is satisfied.
  As noted in Eshalomi, “Congress intended more generous discovery to be available for military accused.”  23 M.J. at 24.
On approximately thirty-one of the forty-eight pages of counseling records in AE Vb, we find data that should have been released as “material to the preparation of the defense,” including:

(1)  Two documents that amount to relevant witness “statements” (behavioral assessments of DH by both DH and her mother) in which DH’s behavior of “sometimes lying” is admitted by both parent and child;

(2)  Complex psychological data about DH’s mother and her prior history as a victim of abuse;

(3)  DH’s teacher’s evaluation of DH as “daydreamy frequently” and that “[w]hen [she] becomes confused, she shuts down;”  
(4)  DH “declared happily that she had no feelings about [appellant] at all—she did not miss him, [and she] was not angry at him;” and 
(5)  Doctor Lau told DH that she “had seen the videotape of [DH’s] report about what had happened to her.  [DH] recalled the videotaping and the report.  [Doctor Lau] reinforced [DH] for having the courage to tell the truth and [told DH] that [she] believed her.”  Doctor Lau also told DH that her “dad,” appellant, was the one to blame, and that he was “dangerous to other children.”

All of this information was not disclosed by the military judge, despite the defense’s explanation that “when you’re dealing with an 11-year-old, it’s not unforeseeable to have the 11-year-old basically adopt prompting and suggestions of those individuals who are trying to treat [the victim] as her story.”  The military judge had correctly restated this defense discovery goal as evidence that DH’s “testimony might have been created or colored by suggestibility from Dr. Lau or someone else and it’s important to see the notes to see whether there’s any evidence that any of this was implanted.”  

Clearly, this undisclosed evidence would have allowed for some minor impeachment of DH when she testified.  Of greater moment, it would have provided data relevant to the defense’s concern that DH’s testimony was of a memory created or implanted by the therapy process.  Some of the undisclosed data might have been used to show there was only a minimally adverse degree of victim impact on DH.  To a lesser extent, the data about DH’s mother might have provided some support for the defense on the theory that her own victimization made her alleged vigilance against sexual abuse of DH more effective.  Finally, simply in the process of case evaluation and preparation, all readily available, relevant data, not privileged, should be considered by a defense counsel for how it may bear on the government’s prosecution or appellant’s defense.
  Nevertheless, we have little hesitation, considering the appropriate deference due to a trial judge’s ruling predicated at least in part on factual considerations, to conclude that the military judge did not err to the prejudice of appellant.  UCMJ art. 59(a).  

Here, the key element of appellant’s conviction was DH’s in-court testimony.  For an eleven-year-old sexual abuse victim, DH’s testimony was reasonably direct, with a minimum of leading.  She was mainly clear and forthcoming, and largely consistent with her signed statement of 10 August 2000 to the CID, made on the morning she first reported the abuse.  The record does not contain the subsequent tape recorded interview with DH, but AE Vb does have Dr. Lau’s detailed notes about Dr. Lau’s review of that tape.  Apparently in that interview, DH said appellant had penetrated her vagina (her “front bathroom part”) with his penis (appellant’s “front bathroom part”).  While appellant was never charged with rape or carnal knowledge, this uncharged misconduct was raised in DH’s testimony without defense objection or impeachment, other than that DH had not initially reported that aspect of her abuse by appellant.  Overall, DH’s credible performance as a witness was subject to reasonable scrutiny by the defense on cross-examination.  DH was also “impeached” on the inconsistencies of not reporting the oral sodomy in her initial written statement.  DH candidly admitted that various officials had spoken to her and told her appellant’s actions with her were bad, that he would be punished, and that it was not her fault.  But on balance, her wholly credible testimony establishes appellant’s guilt beyond a reasonable doubt.  Carefully considering the factual and trial strategy aspects of AE V, we conclude that the undisclosed evidence would not, in fact, have made any difference in the outcome of this case.  That is, the undisclosed evidence could not, reasonably, be said “to put the whole case in such a different light as to undermine confidence in the verdict.”  Kyles, 514 U.S. at 435.  UCMJ art. 59(a). 
We have considered the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

Accordingly, the findings of guilty and the sentence are affirmed.

Senior Judge CHAPMAN and Judge STOCKEL concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The defense specifically requested disclosure by the government of the “reports” by Dr. Lau concerning her treatment of DH.  The government had a file of such documents that the trial counsel had reviewed.  Practitioners seeking disclosure of such medical records after 14 April 2003 may have extra burdens in giving the required notice in accordance with the patient privacy protections of Section 164.512 of the Health Insurance Portability and Accountability Act.  See 45 CFR 164.500-534.





� In United States v. Bagley, 473 U.S. 667 (1985), the Court “abandoned the distinction between . . . the ‘specific-request’ and ‘general- or no-request’ situations.”  Kyles v. Whitley, 514 U.S. 419, 433 (1995).





� For clarity, we note that when a military judge sua sponte suppresses such favorable evidence, it is as if the government had done so, and the motive for doing so erroneously is inconsequential.  Brady, 373 U.S. at 87.





� Under R.C.M. 701(a)(2), the standard for disclosure of such requested matters is whether they are “material to the preparation of the defense.”  As the United States Court of Appeals for the Armed Forces has stated, “[t]he key question when discovery is denied is whether the information or evidence that was not disclosed was ‘material to the preparation of the defense.’”  United States v. Morris, 52 M.J. 193, 197 (C.A.A.F. 1999).  The disclosure issue could be resolved under this rule since the information was “within the possession, custody, or control of military authorities.”  R.C.M. 701(a)(2).  But even under this standard, an alleged violation still must be tested for “material prejudice” pursuant to Article 59(a), UCMJ. 





� In this regard, because an in camera review of the evidence would normally come well before the presentation of the substance of the parties’ cases, the relevance of the data may be unclear.  Judges should, if asked, conduct a further specific review in light of the subsequent trial developments, or do so sua sponte, and release additional data if relevance becomes apparent. 





� We do not imply that complete disclosure of AE V was necessary or would have been appropriate.  Judges should take care to carefully balance both the government’s and any victim’s concerns for privacy and confidentiality in non-relevant aspects of data reviewed as potential evidence and be fully cognizant of issuing appropriate protective orders to prevent further disclosure of data if counsel should have access to data that others, to include an accused, should not.  But here, counsel had articulated a clear rationale for why the unknown data in AE V was highly likely to be relevant and the military judge should have seen that in his review.  This was not a classic “fishing expedition” where counsel seek disclosure by the government of volumes of hard to obtain data without articulating what they are specifically looking for and why it is both relevant and probably in the data sought.
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