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MEMORANDUM OPINION
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SCHENCK, Senior Judge:


A military judge sitting as a general court-martial found appellant guilty, pursuant to his pleas, of absence without leave (AWOL) and missing movement by design, in violation of Articles 86 and 87, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 887 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for eight months, and reduction to Private E1, and credited appellant with seven days of confinement credit against his sentence to confinement.
Appellant’s case was submitted to this court for review pursuant to Article 66, UCMJ.  We find appellant’s assignment of error without merit.  However, because the staff judge advocate post-trial recommendation (SJAR) incorrectly advised the convening authority of the findings regarding the Specification of Charge I (AWOL), we will grant appropriate relief in our decretal paragraph.
Appellant was charged with being AWOL from his unit on or about 2 May 2005, “and [remaining] so absent in desertion until on or about 2 June 2005.”  The charge sheet listed this specification as a violation of Article 86, UCMJ, (AWOL) rather than an Article 85, UCMJ, violation (desertion).  Prior to pleas, the military judge asked trial counsel, “[H]ow is that specification, as written, a violation of Article 86?  Why are the words ‘in desertion’ in there?”  Trial counsel told the military judge the words did not belong in the specification and were erroneously included.  The military judge then told the parties, “[T]hose words are struck from the specification.  Follow?”  Trial defense counsel agreed.  Appellant subsequently pleaded guilty to, and was found guilty of (by exceptions and substitutions), the amended specification of AWOL from on or about 2 May 2005 until on or about 1 June 2005.
The SJAR advised the convening authority of appellant’s pleas, by exceptions and substitutions, to an Article 86, UCMJ, violation, but included the language “in desertion” in the gist of the offense.  Moreover, the SJAR did not reflect that the military judge amended the specification by omitting the words “in desertion” and had found appellant guilty of the amended specification.  In his Rule for Courts-Martial [hereinafter R.C.M.] 1105 submission on appellant’s behalf, appellant’s trial defense counsel did not object to the erroneous offense description and statement of the findings in the SJAR.


Unless indicated otherwise in the action, a convening authority implicitly approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  In appellant’s case, to the extent that the convening authority’s action purports to approve a finding of guilty to the Specification of Charge I that includes the words “in desertion,” it is both inaccurate and without legal effect.  See id.; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  “We may either affirm only those findings of guilty (or portions thereof) that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002) (citing Diaz, 40 M.J. at 345); United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997); R.C.M. 1107(g).  Rather than return appellant’s case to the convening authority pursuant to R.C.M. 1107(g) for a new recommendation and action, in the interest of judicial economy we will correct the SJAR error by modifying the specification in our decretal paragraph.


We have reviewed the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The court affirms only so much of the findings of guilty of the Specification of Charge I and Charge I as find that appellant, did, on or about 2 May 2005, without authority, absent himself from his unit, to wit:  Rear Detachment, 5th Battalion, 7th Cavalry Regiment, located at or near Fort Stewart, Georgia, and did remain so absent until on or about 1 June 2005, in violation of Article 86, UCMJ.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Judge ZOLPER and Judge WALBURN concur.
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