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HARVEY, Judge:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of failing to go to his appointed place of duty, disobeying a lawful command from a superior commissioned officer, assaulting a superior noncommissioned officer (NCO), disorderly conduct, and incapacitation for the proper performance of his duties as a result of wrongful previous overindulgence in intoxicating liquor and drugs, in violation of Articles 86, 90, 91, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 890, 891, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for seventy-five days, forfeiture of $500 pay per month for two months, and reduction to Private E1.

This case was submitted to the court on its merits for review under Article 66, UCMJ.  Three issues warrant comment:  (1) appellant’s guilty plea to incapacitation for the proper performance of his duties is partially improvident; (2) the Staff Judge Advocate’s post-trial recommendation (SJAR) is inaccurate; and (3) appellant’s Grostefon complaint about not being paid after his release from confinement was not sufficiently developed to justify action from this court. 
Providence Inquiry

The military judge’s finding of guilty of Specification 2 of Charge IV should be clarified to correspond with the providence inquiry.  Sentencing relief is warranted.

Specification 2 of Charge IV states that appellant was, “at Baumholder, Germany, on or about 3 January 2002, as a result of wrongful previous overindulgence in intoxicating liquor and drugs incapacitated for the proper performance of his duties.” (Emphasis added.)  During the providence inquiry appellant stated that he was incapacitated for the proper performance of his duties due to prior overindulgence in intoxicating liquor.  He did not mention drug use, nor is drug use mentioned in the stipulation of fact.
We conclude that the military judge did not elicit an adequate factual basis for appellant’s guilty plea to being incapacitated for the proper performance of his duty as a result of wrongful previous overindulgence in intoxicating drugs.  See UCMJ art. 66(c); Rule for Courts-Martial 910(e).  We will take corrective action in our decretal paragraph.

SJAR
The SJAR contained two mistakes.  First, it repeated the error discussed above, that is, as to Specification 2 of Charge IV the SJAR advised the convening authority that appellant was incapacitated for the proper performance of his duties through previous wrongful overindulgence in intoxicating liquor and drugs.  Second, R.C.M. 1106(d)(3)(D) requires that the SJAR contain a “statement of the nature and duration of any pretrial restraint.”  While the SJAR correctly stated that appellant was in pretrial confinement for fifty-four days, it incorrectly failed to list appellant’s restriction to his military installation in Baumholder, Germany, from 3 January 2002 to the start of his pretrial confinement on 8 March 2002.  This restriction was ordered as a result of appellant’s assault upon an NCO, described in Charge III and its Specification.  See Prosecution Exhibit 1.
Appellant’s trial defense counsel did not object to the description in the SJAR of Specification 2 of Charge IV, or to the SJAR’s failure to describe appellant’s restriction.  We decline to impose waiver for these two errors.  Instead, we will take these errors into consideration in our reassessment of the sentence.  See UCMJ art. 66(c); United States v. Finster, 51 M.J. 185, 188 (C.A.A.F. 1999) (“Nothing in either Article 66(c) or Article 59(a) precludes the Courts of Criminal Appeals from identifying prejudicial error without regard to the nature or quality of an accused’s submission on appeal.”); United States v. Wellington, 58 M.J. 420, 427 (C.A.A.F. 2003) (holding SJAR’s failure to include pretrial restriction and erroneous reference to nonjudicial punishment information was plain error); United States v. Tardif, 57 M.J. 219, 223 (C.A.A.F. 2002) (Court of Criminal Appeals may “reduce sentence in order to moot issue whether convening authority considered a dismissed charge and specification in his review of the adjudged sentence” (citation omitted)).
Post-Confinement Pay and Allowances

In his Grostefon submission, appellant alleges the following:

on the day he was released from confinement he was to be put on full pay status until he out processed and then was to receive pay for his leave accrued.[
]  Instead, Appellant was placed on a no pay status when placed in confinement and was never put back on a pay status.  He still hasn’t received pay for any of the time since he left confinement.

Appellant’s sentence was adjudged on 1 May 2002.  With good time credit and credit for pretrial confinement served, appellant was released from confinement on or about 11 May 2002, before his adjudged forfeitures became effective on 15 May 2002.  See UCMJ art. 57(a)(1)(A).  Appellant requested voluntary excess leave in a memorandum dated 2 May 2002, which indicated that appellant understood he would not be entitled to pay and allowances while on voluntary excess leave.  By memorandum dated 28 May 2002, the general court-martial convening authority (GCMCA) approved appellant’s request for voluntary excess leave.  This memorandum correctly stated that appellant would be paid regular pay and allowances for any accrued leave, but that “all periods of excess leave are without pay and allowances.”
  The convening authority took initial action in appellant’s case on 17 August 2002.
While appellant was on excess leave he was not entitled to pay and allowances.
  His adjudged forfeitures of $500 pay for two months were not in effect while he was on excess leave, but they would have been in effect for any active duty period after 15 May 2002.

We have jurisdiction to ensure that appellant does not receive forfeiture of pay and allowances in excess of those permitted by law as a result of his court-martial.  See United States v. Promin, 54 M.J. 467, 468 (C.A.A.F. 2001) (citing United States v. Gorski, 47 M.J. 370 (C.A.A.F. 1997)).  We do not have jurisdiction to determine whether his pay and allowances have been otherwise properly calculated, or whether the Department of Defense Finance and Accounting Service (DFAS) has properly setoff prior debts from pay and allowances owed to appellant.
In this case, appellate defense counsel have not proffered that:  “(1) an illegal forfeiture of pay was actually executed [that resulted from appellant’s court-martial sentence], (2) he [] requested reimbursement through [] DFAS channels, (3) DFAS denied administrative relief, and, (4) he [] is entitled to judicial relief in a specified dollar amount.”
  We have an insufficient basis to conclude that appellant’s “no pay” status was a result of his court-martial, as opposed to a debt to the Army and Air Force Exchange System, an adverse determination by a line of duty investigation or a report of survey, recoupment of a previous overpayment of pay or allowances, or any other of a myriad of lawful reasons or erroneous reasons unrelated to appellant’s court-martial sentence that may be the basis for no DFAS payment being due.  Furthermore, if appellate government counsel concurs that forfeitures were improperly imposed in this case due to administrative error, prior to seeking our assistance, appellate government counsel should seek assistance from the Office of The Judge Advocate General to resolve the DFAS problem with DFAS officials.  However, under the present circumstances of this case appellant has not provided a sufficient basis for this court to issue an order pertaining to execution of forfeitures.

Conclusion

We have considered the other matters asserted by appellant pursuant to Grostefon, and find them to be without merit.


We affirm only so much of the finding of guilty of Specification 2 of Charge IV, as finds that appellant was, at Baumholder, Germany, on or about 3 January 2002, as a result of wrongful previous overindulgence in intoxicating liquor incapacitated for the proper performance of his duties, in violation of Article 134, UCMJ.  The remaining findings of guilty are affirmed.

Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and United States v. Wheelus, 49 M.J. 283, 289 (1998), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for two months, forfeiture of $400 pay per month for two months, and reduction to Private E1.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), Uniform Code of Military Justice.


Judge BARTO and Judge SCHENCK concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellant’s submission pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), requests a corrected convening authority’s initial action because it does not reflect fifty-four days of confinement credit for pretrial confinement served.  See Army Reg. 27-10, Legal Services:  Military Justice [hereinafter AR 27-10], para. 5-31a (6 Sept. 2002) (sentence credits must be included in initial action).  (Unless otherwise stated, AR 27-10’s current requirements cited herein were in effect at the time appellant’s case was in post-trial processing.)  There is no copy of the Report of Result of Trial, Dep’t of Army, DA Form 4430-R (May 1987) [hereinafter DA Form 4430-R], in the allied papers.  See AR 27-10, para. 5-29 (DA Form 4430-R informs confinement officials of findings, adjudged sentence, and confinement credits.).  Notwithstanding the absence of the DA Form 4430-R from the record, we presume that appellant received fifty-four days of confinement credit because in his Grostefon submission appellant did not request any remedy beyond correction of the convening authority’s initial action.





� During the providence inquiry, the military judge never told appellant that he would receive full pay during confinement or after release from confinement.  However, the military judge provided incomplete information regarding receipt of pay and allowances.  He advised appellant, “now, if you receive a bad-conduct discharge as part of your sentence and after the sentence is ordered executed then all of your military pay and allowance[s] would stop on that date.”  While it is certainly true that appellant’s pay and allowances stop when his discharge is executed, the military judge’s statement is not correct with respect to the more probable execution of any adjudged forfeitures fourteen days after the sentence is adjudged.  See UCMJ art. 57(a)(1)(A).  Although it is appropriate for a military judge to advise an accused of the impact on pay and allowances of an approaching expiration term of service (ETS), see United States v. Smith, 56 M.J. 271, 275, 279 (C.A.A.F. 2002), appellant’s ETS date was more than forty months after his trial.  Trial judges should refrain from discussing with an accused during a providence inquiry the issue of probable receipt of pay and allowances, unless specifically asked, because there are too many variables that can affect future receipt of pay and allowances.





If it is necessary to discuss execution of forfeitures, the most relevant area to discuss (after the impact of a pending ETS) is the application of Article 57(a)(1), UCMJ, which states:





Any forfeiture of pay or allowances or reduction in grade that is included in a sentence of a court-martial takes effect on the earlier of—





(A) the date that is 14 days after the date on which the sentence is adjudged; or





(B) the date on which the sentence is approved by the convening authority.





A trial judge could also explain that an accused may request deferment of forfeitures or a reduction in grade until initial action, and waiver of forfeitures for the benefit of dependents.  See UCMJ arts. 57(a)(2) and 58b(b).  However, the convening authority has the prerogative to deny these requests.  See id.





� Excess leave orders were not included in the allied papers.  See AR 27-10, para. 5-29d (requiring that the GCMCA provide the Army Clerk of Court with excess leave orders or a copy of Dep’t of Army, DA Form 31, Request and Authority for Leave (Sept. 1993)).





� “Soldiers on excess leave are not entitled to pay and allowances.”  United States v. Paz-Medina, 56 M.J. 501, 503 n.6 (Army Ct. Crim. App. 2001); see Dep’t of Def. Fin. Mgmt. Reg., Vol. 7A:  Military Pay Policy and Procedures - Active Duty and Reserve Pay, ch. 48, para. 4811 (Feb. 2001), and ch. 26, tbl. 26-5 n.4 (Feb. 2002), � HYPERLINK "http://www.dod.mil/comptroller/fmr/07a/index.html" ��http://www.dod.mil/comptroller/fmr/07a/index.html�; Army Reg. 600-8-10, Personnel Absences:  Leaves and Passes, tbl. 4-3, step 4 (31 July 2003).





� There is no evidence in the allied papers that appellant’s forfeitures or reduction in grade were deferred or that he returned to active duty from excess leave status.





� United States v. Messner, 48 M.J. 637, 638-39 (Army Ct. Crim. App. 1998), set aside and remanded by 51 M.J. 487 (C.A.A.F. 1999) (summary disposition), remanded to ARMY 9600694 (Army Ct. Crim. App. 27 May 1999) (per curiam) (unpub.), aff’d, 53 M.J. 10 (C.A.A.F. 1999) (summary disposition).  In remanding Messner, the Court of Appeals for the Armed Forces directed the case to the Judge Advocate General for a “determination as to the amount of relief that is warranted, if any” if appellant is found to be within the “class of persons who are entitled to relief under United States v. Gorski, 47 M.J. 370 (C.A.A.F. 1997).”  51 M.J. 487.





� If the local military finance office cannot help appellant determine why he was not paid, or if appellant is at a remote location and does not have access to military finance services, he may contact the DFAS-Indianapolis Center via e-mail at � HYPERLINK "mailto:PAO.dfas-in@dfas.mil" �PAO.dfas-in@dfas.mil� for assistance.








PAGE  
7

