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MEMORANDUM OPINION
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SULLIVAN, Judge:

A military judge accepted appellant’s guilty plea to one specification of violation of a lawful general order, in violation of Article 92, Uniform Code of Military Justice, 10 U.S.C. § 892 [hereinafter UCMJ].   Thereafter, a general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas of rape and indecent assault, in violation of Articles 120 and 134, UCMJ.
  The convening authority approved the adjudged sentence of reduction to Private E1, total forfeitures, confinement for three years, and a dishonorable discharge.  This case is before the court for review pursuant to Article 66(c), UCMJ.

Appellant asserts, inter alia, that the military judge erred in failing to instruct the panel sua sponte on the defense of mistake of fact for the indecent assault.  The government appropriately concedes the error; we agree.  Accordingly, we cannot affirm the finding of Guilty to Additional Charge I, the lesser-included offense of indecent assault.  We will take corrective action in our decretal paragraph.
FACTS
Specialist (SPC) NJ and appellant had an active sexual relationship.  The relationship was, however, one-sided.  Appellant, by his own admission, was a poor boyfriend.  Specialist NJ testified that, on one occasion between on or about 1 September and 31 October 2004, she waited for appellant in his barracks room.  When appellant returned drunk and demanded sexual intercourse, SPC NJ refused and resisted appellant’s physical assaults, including slapping and punching, until eventually she stopped fighting appellant and he penetrated her vagina with his penis.  
Private First Class (PFC) Brown, who shared the barracks room with appellant, was across the darkened room during the alleged rape.  For a time, he was in the bathroom engaged in a heated fight over the telephone with his own girlfriend.  Specialist NJ explained she did not call out for help because she had a “weird vibe” about PFC Brown, didn’t trust him, and feared PFC Brown might “join in.”  PFC Brown, a close friend of appellant, testified he saw and heard nothing out of the ordinary coming from appellant’s side of the room.  
Appellant testified he had no clear memory of the night, but was confident he did not use physical force on SPC NJ to obtain sexual intercourse.  Specialist NJ, who suffered repeated sexual abuse as a child, did not report the incident; instead, she attributed the attack to appellant’s drunken condition and rationalized he would not have attacked her had he been sober.  The relationship eventually ended between November and early December 2004, although the pair did exchange seasonal cell phone text messages. 

Appellant was charged with two specifications of rape, one for the attack between 1 September and 31 October 2004 (Additional Charge I) and another for a second incident on or about 7 January 2005 (Charge II).  The military judge instructed the panel on the lesser included offenses of rape, including indecent assault and assault consummated by a battery.  While the military judge instructed the panel, inter alia, on the defense of mistake of fact as to the rape charges and the lesser included offenses of assault consummated by a battery, he failed to instruct on the defense as it applied to the lesser included offenses of indecent assault.  Defense counsel did not object to the absence of the instruction for the indecent assault.
DISCUSSION
A military judge is responsible for deciding whether the evidence reasonably raises a defense.  “If there is ‘some evidence’ of a possible defense – it does not have to be compelling or convincing beyond a reasonable doubt – the military judge is duty bound to give an instruction even if the instruction was not requested by the parties.”  United States v. Wolford, 62 M.J. 418, 422 (C.A.A.F. 2006) (citations omitted).  If the evidence raises the defense of mistake of fact, the instruction is required.  See Rules for Courts-Martial [hereinafter R.C.M.], 920(e)(3) and 916(j)(1), Manual for Courts-Martial, 2005 [hereinafter MCM].  “The affirmative defense of mistake of fact is a required instruction. . . .  When this defense is reasonably raised by the evidence, the military judge is duty-bound to give an instruction, unless it is affirmatively waived.”  United States v. Gutierrez, 64 M.J. 374, 375 (C.A.A.F. 2007).  Defense counsel’s silence in this case does not constitute such an affirmative waiver.
  See United States v. Davis, 53 M.J. 202 (C.A.A.F. 2000) (absence of defense request for instruction or objection to instructions given did not constitute affirmative waiver of instruction on affirmative defenses).   


Government counsel concede the mistake of fact instruction was required for the indecent assault, but contend the error was harmless beyond a reasonable doubt since the panel could not have concluded under the circumstances that appellant had an honest and reasonable belief that SPC NJ consented to his acts.  See R.C.M. 916(j)(l) (in general intent crimes, “the ignorance or mistake must have existed in the mind of the accused and must have been reasonable under all the circumstances”).  We cannot accept the government’s assertion.  As to Additional Charge I, rape, the panel found appellant guilty of only the lesser-included offense of indecent assault.   The military judge noted in his instructions that rape and the lesser included offense of indecent assault differ because rape requires an act of sexual intercourse, while indecent assault does not.
  The act of sexual intercourse was uncontested.  While we decline to speculate on the panel’s rationale for acquitting appellant of the charged rape, we cannot rule out the possibility that the panel accepted the defense of mistake of fact on the rape.  Had the same instruction been given as required, we cannot rule out the possibility that the panel might have acquitted appellant of indecent assault.

Appellant requests we set aside the findings of guilty for the indecent assault and reassess the sentence.  We do so in our decretal paragraph.    
CONCLUSION

Additional Charge I and its Specification are dismissed.  We have considered the other assertions of error and the matters personally asserted pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  Accordingly, the remaining findings are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986) and United States v. Moffeit, including Judge Baker’s concurring opinion, 63 M.J. 40, 43 (C.A.A.F. 2006), the court affirms the sentence as adjudged.    

Senior Judge HOLDEN and Judge HOFFMAN concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court
� The panel found appellant guilty of the indecent assault as a lesser included offense of the second specification of rape.  The panel acquitted appellant of another charge of willful disobedience of a superior commissioned office in violation of Article 90, UCMJ.





� In fact, defense counsel completed a checklist for requested instructions on findings (Appellate Exhibit LV) which included an instruction on the mistake of fact defense and, as noted above, the military judge instructed on the charged rape and the second lesser included offense of assault consummated by a battery.  Inexplicably, he omitted the instruction on the first of the lesser included offenses, indecent assault; none of the parties commented on the absence. 


  


� The military judge further explained the additional elements required to prove indecent assault which are not required to prove rape, i.e., that the parties were not married, the requirement for specific intent to gratify lust or sexual desires, and the conduct was prejudicial to good order and discipline.  





PAGE  
2

