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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of resisting apprehension and wrongful possession of eleven pounds of marijuana with intent to distribute, in violation of Articles 95 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 895 and 912a (1988) [hereinafter UCMJ].  The convening authority approved the sentence to a dishonorable discharge, confinement for twelve years, forfeiture of all pay and allowances, and reduction to Private E1.


Among the assignments of error, the appellant asserts that the evidence was legally insufficient to convict him of resisting apprehension because the resistance alleged and proved amounted to mere flight.  The government concedes the error.  We agree.  Inasmuch as this case was referred before the 1996 change( to Article 95, UCMJ, which specifically proscribed fleeing apprehension, we must follow the precedent established in United States v. Harris, 29 M.J. 169 (C.M.A. 1989).  The appellant did not suffer any prejudice as to sentence, however, because the military judge instructed the members that the offenses were multiplicious and were to be considered one offense for sentencing.  We have carefully considered the remaining assignments of error, as well as those matters personally raised by the appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  


The findings of guilty of Charge II and its Specification are set aside and Charge II and its Specification are dismissed.  The remaining findings of guilty and the sentence are affirmed.







FOR THE COURT:







JOHN T. RUCKER







Lieutenant Colonel, JA







Clerk of Court

( See National Defense Authorization Act for Fiscal Year 1996, Pub. L. No. 104-106, § 1112, 110 Stat. 461 (effective 10 February 1996).
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