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MEMORANDUM OPINION

-----------------------------------------
TRANT, Judge:


Contrary to his pleas, appellant was convicted by a general court-martial composed of officer and enlisted members of willful disobedience of a superior commissioned officer and unpremeditated murder in violation of Articles 90 and 118, Uniform Code of Military Justice, 10 U.S.C. §§ 890 and 918 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for life, forfeiture of all pay and allowances, and reduction to Private E1.


Appellant alleges four
 assignments of error,
 none of which have merit, but three
 of which do warrant comment.
 

Facts


On 23 June 1995, appellant was involved in a physical altercation with his girlfriend, Private First Class (PFC) Carla Shankin, with whom he resided in her off-post quarters.  The military police were called to the quarters, removed appellant and confiscated his key to PFC Shankin’s quarters.  Although appellant had been ordered to stay away from PFC Shankin’s quarters, he or his vehicle were seen often in the vicinity of those quarters over the next three weeks.  On 8 July 1995, PFC Shankin returned to her quarters at approximately 0045 after having spent several hours riding around with and sitting on the beach with a friend, Staff Sergeant (SSG) Jones.  After dropping PFC Shankin off at her quarters, SSG Jones arrived at the quarters of SSG Davis, his girlfriend, just after 0100 and spent the remainder of the night with her.


Between 0400 to 0430 on 8 July 1995, PFC Shankin’s fifteen-year-old sister, Ms. Kijafa Walker, who was in a second bedroom in PFC Shankin’s quarters, heard a single scream that appeared to be cut off before being completed.  Hearing no other strange noises, Ms. Walker only locked her bedroom door and went back to sleep.  Sergeant (SGT) Robinson lived in the adjacent set of quarters and shared a common bedroom wall with that of PFC Shankin.  Between 0400 to 0430, SGT Robinson heard the same scream and heard some rhythmic thumping for about fifteen to twenty seconds.  After looking out the window and seeing nothing, SGT Robinson went back to bed.  At approximately 0500, SGT Robinson heard a car door slam.  At approximately 0430, Ms. McCloud, who was visiting her son who lived across the street from PFC Shankin, heard a noise, got up and looked out the window.  Ms. McCloud saw a white car driving away.  She knew that appellant drove a white car and that there were no other white cars in the neighborhood.


Between 1215 to 1230, 8 July 1995, Ms. Walker discovered her sister, PFC Shankin, dead in her own bed.  There was a copious amount of foam around PFC Shankin’s mouth and obvious bruises around her neck.  The bedroom window was open and a dresser had been moved from in front of the window.  Outside the window there was a short rooftop and then a drop of about ten feet to the ground of the back yard.  The gate to the back yard was ajar.  On the first floor of the quarters, there was a window without a screen or lock.

When Ms. Walker found her sister dead, she ran outside and requested help from SGT Robinson, who was working on his car.  Sergeant Robinson entered the quarters, saw the apparently lifeless PFC Shankin, and had Ms. Walker dial 911.  At Ms. Walker’s request, SGT Robinson called appellant, told him something had happened to PFC Shankin, and asked if he could come over to the quarters.  Appellant’s spontaneous response was, “Why is Carla dead?”


Doctor (Major) Ingwersen, a board certified forensic pathologist, conducted an autopsy on PFC Shankin and concluded that the cause of death was asphyxia resulting from manual strangulation.  Among the items of forensic evidence collected by Dr. Ingwersen were fingernail clippings from PFC Shankin which contained a dark substance under them.  The clippings were turned over to Criminal Investigation Command (CID) Special Agent (SA) Ward and sent to a private laboratory, LabCorp, for deoxyribonucleic acid (DNA) testing.


Appellant, SSG Jones, and SSG Gressett (who may have had some prior relationship with PFC Shankin) were immediately identified as suspects.  Criminal Investigation Command SA Benavidez brought appellant to the military hospital laboratory to take a blood sample.  Criminal Investigation Command SA Forringer was already at the laboratory with SSG Jones for the same purpose.  To facilitate the process, each agent took responsibility for one suspect:  SA Forringer, appellant; and Special Agent Benavidez, SSG Jones.  Sergeant Gomez, a medical technician, drew two vials of blood from SSG Jones and handed the vials directly to SA Benavidez, who labeled each vial with his initials, the date, and the time the samples were taken.  Special Agent Benavidez filled out a Department of the Army (DA) Form 4137, Chain of Custody document, for the vials in his possession.  Sergeant Gomez then drew two vials of blood from appellant and handed the vials directly to SA Forringer, who labeled each vial with his initials, the date, and the time the samples were taken.  In filling out the DA Form 4137, SA Forringer misspelled appellant’s name as “McLasiter.”  Each agent maintained exclusive and separate control over the vials in his possession and transported them separately back to their offices.  The vials were separately stored in refrigerators until they were turned over to the CID evidence custodian for shipment to the United States Army Criminal Investigation Laboratory.  On a later date, blood samples were also taken from SSG Gressett, Ms. Walker, and PFC Shankin’s three-year-old daughter who also resided with her.  

United States Army Criminal Investigation Laboratory personnel created blood stain samples from the blood specimens and shipped the samples to LabCorp for DNA analysis and comparison with the DNA analysis of the fingernail clippings.  At LabCorp, forensic testing determined that the dark material under the fingernail clippings contained human DNA.  A comparison of that DNA with the DNA of the five blood stain samples eliminated all suspects except appellant.  Appellant had scratches on his arms and hands consistent with fingernail scratches.

Appellant’s defense was based on two separate theories, that PFC Shankin died of natural causes resulting from a seizure or that someone else killed her.  Appellant based his first theory on PFC Shankin having fainted on at least one, and possibly three, occasions while standing in formation in the summer heat in Hawaii for over an hour.  Characterizing this as a “history of seizures,” defense introduced expert medical testimony that it was possible to die of a seizure.  However, none of appellant’s expert witnesses concluded that PFC Shankin died of a seizure or disagreed with the pathologist’s conclusion that the most likely cause of death was asphyxia resulting from manual strangulation.

Appellant’s second theory was based on casting suspicion upon SSG Jones or SSG Gressett.  Appellant’s effort to establish an alibi for himself ran into difficulty when his current girlfriend, SSG Rogers, testified that appellant had not spent the entire night of 7-8 July 1995 with her, as appellant had claimed.  Staff Sergeant Rogers stated that she had gone to bed at about 2330 and heard appellant leave in his car shortly thereafter.  Appellant was going to drop his car off at a nearby gas station for a mechanic to take a look at the next morning.  The next time SSG Rogers saw appellant was around dawn when appellant came into her bedroom and started bouncing up and down on her bed, thus waking her and getting her attention.  Additionally, records of appellant’s cellular telephone call transmissions indicated that appellant was at different locations on the island during the relevant time frame
.  Staff Sergeant Rogers further frustrated appellant’s defense when she denied his assertions that she was responsible for the scratches on his arms and hands.  Appellant’s alternative explanation for the scratches was that they occurred while he was working on his car.  Appellant’s defense was again frustrated when his evidence failed to corroborate that explanation.

Requests for Expert Assistance


On 21 March 1996, appellant’s military defense counsel submitted two requests, each for the appointment and funding of civilian forensic pathologist (Doctor (Dr.) Hardman in one request and Dr. Lawrence in the other) as an expert consultant and potential defense witness.  The only material difference between the two requests was the cost.  Dr. Hardman, who was in the local vicinity (Honolulu, Hawaii), required $150.00 per hour for case evaluation and court appearance.  Dr. Lawrence, who was located in California, required: 

$750.00 initial retainer; $350.00 per hour for case evaluation; $400.00 per hour for depositions and in-court services; and $3,200.00 per day minimum for services rendered in or out of court in geographical areas requiring air or ground travel.

The defense did not state any preference for either pathologist over the other.


On 4 April 1996, the convening authority approved the defense request for Dr. Hardman and set the compensation at $150.00 per hour for ten hours (total: $1,500.00).  The convening authority denied the request for Dr. Lawrence, whose fees clearly exceeded the Department of Justice Expert Witness Employment Fee Schedule and the Joint Travel Regulation (JTR).  The convening authority, however, did authorize the appointment of Dr. (Colonel) Trant, Health Services Command, Fort Sam Houston, Texas or, alternatively, Dr. Flynn, Honolulu, Hawaii, both board certified forensic pathologists, to the defense team.  If Dr. Flynn was selected by the defense as their second forensic pathologist, her compensation was set at $300.00 per hour for a maximum of ten hours (total: $3,000.00).


At trial, the defense persisted in its request for Dr. Lawrence and objected to the proffered substitute forensic pathologists.  Although the defense had not spoken with Colonel (COL) Trant nor Dr. Flynn, the defense speculated that neither could be objective because COL Trant was an Army officer and Dr. Flynn, as one of the few forensic pathologists in Hawaii, probably had socialized with Dr. Ingwersen, the government expert witness who had conducted the autopsy and had a favorable opinion of Dr. Ingwersen.


On 20 March 1996, the defense requested the appointment of Dr. (Ph.D) Conneally, Professor of Medical Genetics and Neurology, Indiana University School of Medicine, Indianapolis, Indiana, as a defense consultant and probable witness to assist the defense in reviewing and independently analyzing the government’s DNA evidence, and familiarizing the defense team with DNA uses generally.  Dr. Conneally, who was located in Indiana, required 

$750.00 initial retainer; $350.00 per hour for case evaluation; $400.00 per hour for depositions and in-court services; and $2,800.00 per day minimum for services rendered in or out of court in geographical areas requiring air or ground travel.

On 4 April 1996, the convening authority approved the appointment of Dr. Conneally to the defense team and approved the requested compensation for the initial retainer, case evaluation (ten hours) and in-court testimony (five hours) (total: $6,250.00).  The $2,800.00 request was denied, but travel and allowances in accordance with the rates established in the JTR were approved.


Based upon their consultation with Dr. Conneally, the defense next requested to conduct additional testing on the DNA evidence at a cost of $3,000.00 to $4,000.00.  The defense request was based on a generalized premise that DNA testing is sensitive and on unsubstantiated speculation that contamination may have occurred in the government testing.  Because the defense had failed to identify any defect in the chain of custody, any contamination of the sample, any laboratory error, any misconduct or negligence by any laboratory personnel, or any misinterpretation on the test results; the convening authority and, subsequently, the military judge found that the defense had failed to demonstrate the necessity for a re-test and denied the defense request.


In an attempt to circumvent the denial of a re-test, the defense requested to substitute another expert, Dr. Blake, for Dr. Conneally.  The defense intended to have Dr. Blake then conduct the re-test utilizing the unspent funds previously approved for Dr. Conneally’s services.  Because the defense failed to provide a sufficient explanation why Dr. Conneally, an eminently qualified expert, could not provide the expert services desired by the defense, the convening authority, and subsequently, the military judge denied the request to substitute one specifically requested expert for another specifically requested expert.

Discussion


Military due process entitles the defense, upon a proper showing of reasonable necessity, to an expert for assistance in the preparation of the defense.  Cf. Ake v. Oklahoma, 470 U.S. 68 (1985); United States v. Garries, 22 M.J. 288 (C.M.A. 1986).  Initially, the defense is required to make a showing of particular need for the expert, not just a mere possibility that the expert will be of assistance to the defense.  See United States v. Kelly, 39 M.J. 235, 237 (C.M.A. 1994); United States v. Robinson, 39 M.J. 88, 89 (C.M.A. 1994).  That is, an accused must demonstrate “that there exists a reasonable probability both that an expert would be of assistance to the defense and that the denial of expert assistance would result in a fundamentally unfair trial.”  United States v. Kelly, 39 M.J. at 237 (quoting Moore v. Kemp, 809 F.2d 702, 712 (11th Cir. 1987)).


In determining whether appellant has met his burden of demonstrating necessity, we apply the three-step procedure set forth in United States v. Gonzales, 39 M.J. 459, 461 (C.M.A. 1994).

There are three aspects to showing necessity.  First, why the expert assistance is needed.  Second, what would the expert assistance accomplish for the accused.  Third, why is the defense counsel unable to gather and present the evidence that the expert assistant would be able to develop.

Id. (quoting United States v. Allen, 31 M.J. 572, 623 (N.M.C.M.R. 1990)); see also United States v. Ford, 51 M.J. 445 (1999).  Even if appellant satisfies his burden of demonstrating necessity, this “does not mean, however, that an accused is entitled to an expert of his own choosing.  All that is required is that competent assistance be made available.”  United States v. Burnette, 29 M.J. 473, 475 (C.M.A. 1990)(citing Ake, 470 U.S. at 83); United States v. Toledo, 25 M.J. 270, 276 (C.M.A. (1987)).  The government has the option to provide government experts, military or civilian employees, in lieu of paying for non-government experts; and if the government does so, a motion for government funded expert assistance may be denied “absent a showing by appellant at trial that his case was unusual, i.e., the proferred [experts] were unqualified, incompetent, partial, or unavailable.”  United States v. Ndanyi, 45 M.J. 315, 319-20 (1996)(citations omitted).

Here, at least as to the original requests for Dr. Conneally and Dr. Hardman, the defense made plausible and valid requests for expert assistance in the development and evaluation of factual issues and to ensure adequate legal representation.  The prosecution was using a forensic pathologist to establish the cause of death and forensic chemists qualified in DNA analysis to link appellant to the homicide.  As the defense was challenging both the cause of death and the validity of the DNA testing, it was certainly reasonable to provide the defense with expert assistance in both of these areas.  These forensic specialties are not generally within the ken or capability of defense counsel.

We review the military judge’s decision to deny the additional experts (Dr. Lawrence and Dr. Blake) under an abuse of discretion standard.  See United States v. Washington, 46 M.J. 477, 480 (1997), cert. denied, 522 U.S. 1051 (1998); cf. United States v. Garries, 22 M.J. at 291.  

To reverse for “an abuse of discretion involves far more than a difference in . . . opinion. . . .  The challenged action must . . . be found to be ‘arbitrary, fanciful, clearly unreasonable,’ or ‘clearly erroneous’ in order to be invalidated on appeal.”  

United States v. Travers, 25 M.J. 61, 62 (C.M.A. 1987)(quoting United States v. Yoakum, 8 M.J. 763, 768 (A.C.M.R. 1980)); see also United States v. Curtis, 52 M.J. 166 (1999).  In testing for an abuse of discretion, we review the findings of fact to determine whether they are clearly erroneous, and conclusions of law are reviewed de novo.  See United States v. Ayala, 43 M.J. 296, 298 (1995).

As to the forensic pathologist request, the convening authority chose between two equally qualified forensic pathologists (Dr. Hardman and Dr. Lawrence) and, in the absence of any stated preference by the defense, authorized the economical choice (Dr. Hardman) because of his local availability.  In so doing, the convening authority gave the defense more than they were entitled to, i.e., a specifically named expert.  The request for a second forensic pathologist was excessive and unreasonable, both at the time of the initial request and at the time of trial.  Nevertheless, the convening authority offered the defense a choice of two eminently qualified experts, COL Trant and Dr. Flynn, both board certified forensic pathologists, as a second defense forensic pathologist.  Even though they were being offered far more assistance than they were entitled to, the defense spurned the offer based on a perceived lack of objectivity by both proffered experts
.  Without having consulted with either expert, the defense questioned their objectivity because COL Trant was an Army officer and Dr. Flynn may have been a social acquaintance of the government expert, Dr. Ingwersen.  We find the defense objections to the proffered experts unreasonable.  We are not sympathetic to such unfounded claims and military courts have long rejected them.  See United States v. Burnette, 29 M.J. 473, 476 (C.M.A. 1990); United States v. Johnson, 47 C.M.R. 402, (C.M.A. 1973).  As aptly stated by the court in Burnette, 29 M.J. at 476:

As long as the Government was willing to provide competent assistance at government expense—which the defense preemptively rejected—the Government’s burden was satisfied.  The defense could either accept such assistance or look to its own resources.

In support of its theory that the cause of death was seizure, the defense was able to call its expert forensic pathologist, Dr. Hardman, in addition to two military physicians, Dr. (Major) Crisp and Dr. (Captain) Crowley, as well as an experienced physician’s assistant, Mr. Mack.  We find that the military judge did not abuse her discretion in denying the defense request for the expert assistance of Dr. Lawrence.


As to the second DNA expert request, we apply the same standard, that is, appellant must meet his burden of demonstrating the necessity for Dr. Blake’s services.  In approving the defense request for Dr. Conneally, the convening authority gave the defense more than they were entitled to receive, i.e., a specifically named expert consultant.  Dr. Conneally’s curriculum vitae established him as an eminently qualified expert with over thirty years experience in medical genetics culminating in his current position as the Distinguished Professor of Medical Genetics and Neurology, Indiana University School of Medicine.  His appointment to the defense team gave the appellant more than “the ‘basic tools’ necessary to present his defense.”  Kelly, 39 M.J. at 237 (citing Ake, 470 U.S. at 77).  Appellant failed to advance any plausible reason why Dr. Conneally could not provide the necessary expert assistance.  The request for Dr. Blake to be substituted for Dr. Conneally was not based on any inability on Dr. Conneally’s part to provide the necessary assistance.
  It was instead a thinly veiled attempt to get the re-test that had been denied by the military judge.  Indeed, as noted by the convening authority in his denial of the requested substitution, the request for Dr. Blake was identical in nineteen of twenty-one paragraphs to the request for the re-test that had been denied.  As the defense failed to demonstrate any reasonable necessity, the military judge did not abuse her discretion in denying the defense request to substitute Dr. Blake for Dr. Conneally.


As to the defense request for a re-test of the DNA specimen, we again apply the Garries reasonable necessity standard, that is the defense “must demonstrate something more than a mere possibility of assistance” from a re-test.  See Robinson, 39 M.J. at 89.  The defense request was based on (1) a possible mix-up of appellant’s blood specimen with that of SSG Jones, and (2) possible contamination of the fingernail specimen either at the crime scene or at the laboratory.  We find the possibility of a mix-up of the blood specimens to be so infinitesimal as to be non-existent.  The only “defect” that appellant could point to was the slight misspelling of his name on the DA Form 4137.  That “defect” was adequately explained by SA Forringer and is so de minimis as to have absolutely no effect on the chain of custody.  As to the possible contamination, the defense failed to produce even a scintilla of evidence of any contamination.  The defense merely asked speculative questions of if someone sneezed or coughed on the decedent’s fingernails could that have contaminated the specimen.  That is a far cry from producing any evidence that any person did cough or sneeze on the decedent’s fingernails.  The defense’s conclusional assertion, that there may have been contamination because DNA testing is by its nature sensitive, was unsupported by any evidence.  In addition to failing to identify any defect in the chain of custody or any contamination of the sample, the defense failed to identify any laboratory error, any misconduct or negligence by any laboratory personnel, or any misinterpretation of the test results.  Unlike the drug test in United States v. Mosley, 42 M.J. 300 (1995), the DNA re-test in the instant case would not have been minimal in terms of time and resources.  We find that the military judge did not abuse her discretion in denying the defense request for a re-test of the DNA specimen.


We have reviewed appellant’s remaining assignment of error, the issues raised by the civilian defense counsel in the brief appended to appellant’s brief, and the issues personally raised by appellant pursuant to Grostefon, 12 M.J. 431, and find them to be without merit.  On consideration of the entire record, we hold the findings of guilty and the sentence are correct in law and fact and that the sentence is appropriate.  UCMJ art. 66(c).  Accordingly, the findings of guilty and the sentence are affirmed.


Senior Judge MERCK and Judge CASIDA concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The assignments of error are:





I.  THE MILITARY JUDGE ABUSED HER DISCRETION BY NOT ALLOWING THE DEFENSE TO USE AN ADEQUATE EXPERT TO EVALUATE AND POSSIBLY REFUTE THE GOVERNMENT EXPERT’S TESTIMONY IN THE FIELD OF DNA ANALYSIS, DESPITE THE FACT THAT THE CONVENING AUTHORITY HAD SET ASIDE, AND THE DEFENSE SHOULD HAVE STILL HAD AVAILABLE, UNUSED FUNDS.





II.  THE MILITARY JUDGE ABUSED HER DISCRETION BY NOT ORDERING THAT A SAMPLE OF APPELLANT’S BLOOD BE RE-COLLECTED FOR DNA ANALYSIS, WHERE BOTH CRIMINAL INVESTIGATORS AND LABORATORY TECHNICIANS FAILED TO ESTABLISH A CHAIN OF CUSTODY FOR THE EVIDENCE AT TRIAL.





III.  THE MILITARY JUDGE ABUSED HER DISCRETION BY DENYING THE DEFENSE REQUEST FOR A PATHOLOGY EXPERT, AFTER THE DEFENSE COUNSEL MADE THE COURT AWARE THAT ONE PREVIOUSLY REQUESTED DISCLOSED THAT HE REVIEWED AND COMMENTED ON THE GOVERNMENT EXPERT’S PATHOLOGY EXAM RESULTS OF THE ALLEGED VICTIM AT THE GOVERNMENT EXPERT’S REQUEST.





IV.  APPELLANT SERVED TIME IN PRE-TRIAL CONFINEMENT WITHOUT A MAGISTRATE’S REVIEW, IN VIOLATION OF RULES [SIC]  FOR COURTS-MARTIAL 305(i).





�  Attached to appellant’s pleadings as an Appendix is a seventy page (unpaginated) submission from appellant’s civilian trial defense counsel raising eight “questions.”  Four “questions” duplicate the issues covered by the appellant’s pleadings and are subsumed therein for consideration by this court.  Two “questions” concern the admission of certain photographic evidence and are without merit.  One “question” concerns whether appellant received a “fair trial.”  In support thereof, we speculate, civilian counsel has included a plethora of disjointed, unsubstantiated allegations.  Nevertheless, we have considered the “fairness” of appellant’s trial under our general Article 66(c), UCMJ, responsibility.  The final “question” raised concerns a “premature” forfeiture of pay.  Having asked the question, civilian defense counsel fails to further amplify, explain, or justify the “question”; in fact, it is not mentioned again anywhere in the seventy page submission.  We again speculate that it may pertain to the issue of deferment of forfeiture denied by the convening authority, raised by appellant personally in his Grostefon submission.  We find the “question” to be without merit.





� Assignments of Error I, II and III.





� Appellant has filed a well-organized, coherent nineteen page (paginated) brief raising nine “issues” pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  To the extent that appellant’s personal “issues” duplicate the matters raised in appellate defense counsel’s pleadings, we have subsumed them for consideration in connection therewith.  We have considered appellant’s other “issues” and find them to be without merit.


� The cellular phone company witness explained that there is a record of every cellular phone transmission regardless of whether the phone call is connected.  This record also indicates the transmitter that picked up the signal.  Because different transmitters picked up the signals from appellant’s cellular phone, the calls must have been made from different locations, including the vicinity of North Beach when SSG Jones and the victim were there.


� Apparently, the defense later accepted the services of COL Trant.  His presence in Hawaii consulting with the defense during trial is alluded to in the transcript of the trial proceedings.





�  Appellant’s assertion in Assignment of Error II that their specifically requested forensic pathology expert (Dr. Hardman) was no longer adequate because he had previously consulted upon the government’s pathology report is less than compelling given that the defense counsel in his original request for Dr. Hardman specifically noted that Dr. Hardman “had advised on the victim’s autopsy.”





� Appellant’s premise, as stated in his assignment of error, that the convening authority’s authorization for Dr. Connelly and the setting of his compensation created a pool of money that the defense could use for another expert is unfounded.  The funds authorized for Dr. Conneally could not be used as the defense saw fit for another expert or any other unauthorized reason.





1
8

