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MEMORANDUM OPINION
-----------------------------------
This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

CONN, Senior Judge:

A military judge sitting as a general court-martial convicted appellant, consistent with his pleas, of conspiracy, wrongful use of cocaine on divers occasions, wrongful use of methylenedioxymethamphetamine [hereinafter ecstasy] on divers occasions, wrongful distribution of cocaine on divers occasions, and wrongful distribution of ecstasy on divers occasions, in violation of Articles 81 and 112a, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. §§ 881 and 912a.  The military judge sentenced appellant to a bad-conduct discharge and confinement for ten months.  The convening authority approved only eight months confinement and the bad-conduct discharge.  This case is before us for review under Article 66, UCMJ.  
LAW and DISCUSSION

Appellant was charged with and pled guilty to, inter alia, conspiracy to introduce and/or distribute cocaine and/or ecstasy in violation of Article 81, UCMJ.  Appellant alleges as error that this specification, drafted with disjunctive “and/or” language, yielded improper findings, citing United States v. Autrey, 12 C.M.A. 252, 30 C.M.R. 252 (1961) and United States v. Woode, 18 M.J. 640 (N.M.C.M.R. 1984). See also Rule for Courts-Martial [hereinafter R.C.M.] 307(c)(3) discussion at (G)(iv). Based on these precedents, we agree pleadings and findings in the disjunctive may constitute error, but not in this case.  Such error is not uniformly fatal and, in the absence of material prejudice, may be waived.  See United States v. Gonzalez, 39 M.J. 742, 749 (N.M.C.M.R. 1994).

In Autrey, the Court of Military Appeals found a larceny specification describing the res as “money and/or property” so lacked certainty that the specification failed to state an offense and failed to protect against double jeopardy.  Autrey, 12 C.M.A. at 254; 30 C.M.R. at 254.  The specification in this case—conspiracy to introduce and/or distribute cocaine and/or ecstasy—unlike Autrey, is not vague in the form of the specification; it states two certain and specific actions involving two certain and specific substances.  We conclude appellant was not misled, confused as to which specific act to defend against, left vulnerable to double jeopardy, or otherwise suffered harm by the disjunctive pleading.  See United States v. Dear, 40 M.J. 196, 197 (C.M.A. 1994).  He pled guilty to the conspiracy by exceptions, but did not except several “and/or” disjunctives contained in the specification.  During the providence inquiry, appellant agreed he conspired with another Soldier both to introduce and distribute cocaine and ecstasy on Fort Bliss.  He entered his plea without any inducement of a pretrial agreement.  Finally, appellant’s defense counsel agreed the maximum punishment for the conspiracy necessarily included the more aggravated offense of distribution of a controlled substance in the duplicious
 specification.  
Moreover, we detect no prejudice in the findings.  General findings need not specify how elements apply to the facts.  United States v. Brown, 65 M.J. 356, 359 (C.A.A.F. 2007); see also Griffin v. United States, 502 U.S. 46, 49-51 (1991) (a finding of guilty is sufficient where an offense could have been committed by two or more means, provided evidence supports at least one of the means beyond a reasonable doubt).
  In light of these standards and the facts of appellant’s case, we conclude the assignment of error is without merit.  
We take this opportunity to strongly discourage disjunctive pleadings.  Such pleadings serve no discernable purpose and unnecessarily create avoidable appellate issues.  While statutory construction may offer alternate theories of criminal liability, pleadings should specify those theories, using the conjunctive “and” if more than one may apply.  See Woode, 18 M.J. at 641.  If concerned with exigencies of proof, trial counsel may plead in the conjunctive and fact-finders may find by exceptions.  See R.C.M. 918(a)(1); Dep’t of the Army, Pamphlet 27-9, Legal Services, Military Judges Benchbook, para. 7-15 (15 Sept. 2002).  This eliminates any potential for ambiguity in pleadings or findings.  Further, we urge trial judges to eliminate disjunctives by ordering the Government to amend the specification when, as here, it otherwise gives sufficient notice of the crime alleged and would not constitute a major change.  See R.C.M. 603.  Certainly, judges should ensure 
disjunctives are eliminated when entering findings or when members make findings on a specification.  
CONCLUSION
We have considered the appellant’s assignment of error and find it to be without merit.  The findings of guilty and sentence are affirmed.  

Judge HoFFMAN and Judge GIFFORD concur.
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Clerk of Court

� Material prejudice may occur in a contested case where a disjunctive specification prejudicially fails to provide notice of the offense of which appellant has been convicted.  Woode, 18 M.J. at 642.  It may also occur where use of the disjunctive yields a specification which is fatally vague in specifically describing a required element.  Autrey, 12 C.M.A. at 254; 30 C.M.R. at 254.  The term “vague” here is not being used in the sense of due process notice of criminality of the act itself.  See United States v. Amazaki, 2009 CCA LEXIS 581, slip. op. at 10 (Army. Ct. Crim. App. 31 March 2009) (citing and discussing United United States v. Saunders, 59 MJ 1, 6-9 (C.A.A.F. 2003).





� Rule for Court Martial 307(c)(4) requires “each specification shall state only one offense.”  When a specification states more than one offense, it is improperly duplicious. See R.C.M. 906(b)(5) and R.C.M. 906(b)(5) discussion.  However, in light of United States v. Quiroz, 55 M.J. 334 (C.A.A.F. 2001), duplicious pleading involving substantially related if technically distinct offenses arising under the same Article of the UCMJ has become the norm.  Generally, the sentence limitation for each specification is the single most significant offense contained therein.  See United States v. Poole, 24 M.J. 539, 541 (A.C.M.R. 1987).  Consequently, duplicitous pleading is seldom challenged, since the sole remedy for it is severance.  See R.C.M. 906(b)(5) discussion.





� We understand recent opinions by our superior court suggest potential ambiguity in findings must be eliminated, specifically when the term “divers” is excepted from a specification.  See United States v. Wilson, 67 M.J. 423 (C.A.A.F. 2009); United States v. Walters, 58 M.J. 391 (C.A.A.F. 2003).  However, the specificity in findings required by Walters applies only in those “narrow circumstance[s] involving the conversion of a ‘divers occasions’ specification to a ‘one occasion’ specification through exceptions and substitutions.”  States v. Brown, 65 M.J. 356, 358 (C.A.A.F. 2007) (quoting Walters, 58 M.J. at 396).  
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