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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge, sitting as a general court-martial, convicted the appellant, pursuant to his pleas, of wrongful appropriation of a night vision device, receipt and distribution of child pornography, and possession of child pornography, in violation of Articles 121 and 134,
 Uniform Code of Military Justice, 10 U.S.C. §§ 921 and 934 [hereinafter UCMJ].  Because the adjudged sentence did not exceed the quantum set out in the appellant’s pretrial agreement, the convening authority approved the adjudged sentence to a dishonorable discharge, confinement for thirty-six months, forfeiture of all pay and allowances, and reduction to Private E1.  He also ordered that the appellant be credited with 186 days of confinement against the sentence to confinement.


In this Article 66, UCMJ, appeal, the appellant asserts for the first time that his possession of over 4000 images of child pornography was a lesser included offense of his receipt of even more images and distribution of numerous images.  The appellant’s failure to raise the issue at his trial waived any claim absent plain error.  United States v. Lloyd, 46 M.J. 19, 22-23 (1997).  In the context of computer images, we decline to find plain error.  Instead, we infer from the record
 that all parties proceeded on the theory that the appellant completed the knowing receipt and distribution of child pornography when he opened computer files that had been mailed to him electronically or were available on electronic bulletin boards and, aware that they contained numerous images of child pornography, he viewed their contents and forwarded some of them to other viewers.  The appellant subsequently possessed copies of some of the displayed images only after he selected certain images and transferred copies of them to his hard drive or to discs for storage.  We do not find this theory to be plainly or obviously erroneous.  Compare S. Rep. No. 104-358, at 3 (1996) (“[T]he elimination of child pornography and the protection of children from sexual exploitation provide a compelling governmental interest for prohibiting the production, distribution, possession, sale or viewing of visual depictions of children engaging in sexually explicit conduct . . . .” (emphasis added)); United States v. Madigan, __ M.J. __, No. 99 00636, 2000 CCA LEXIS 221 (N.M.Ct.Crim.App. Sept. 29, 2000) (receipt and possession of child pornography held not multiplicious and not an unreasonable multiplication of charges); United States v. Muick, 167 F.3d 1162 (7th Cir. 1999) (receipt charged separately from possession where received images were among the possessed images); United States v. Black, 116 F.3d 198 (7th Cir. 1997) (receipt of child pornography charged separately from possession where appellant retained every image he received); United States v. Kimbrough, 69 F.3d 723 (5th Cir. 1995) (receipt and possession separately charged) with United States v. Simpson, 152 F.3d 1241 (10th Cir. 1998) (defendant charged and convicted of receipt, but not possession, of child pornography);
 see also United States v. Ayers, No. S29059, 1995 CCA LEXIS 307 (A.F. Ct. Crim. App. Nov. 9, 1995) (receiving and possessing separately charged).


The remaining assignment of error is without merit.  See United States v. Plowman, 53 M.J. 511 (N.M.Ct.Crim.App. 2000), petition denied, 2000 CAAF LEXIS 763 (July 20, 2000) (holding that pretrial confinee is adequately compensated for simultaneous noncompliance with multiple provisions of R.C.M. 305 by grant of one day of credit for each day spent in confinement from date of initial noncompliance until day of full compliance).


The findings of guilty and the sentence are affirmed.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The appellant was convicted under Article 134, UCMJ, (clause 3--crimes and offenses not capital) with violating 18 U.S.C. § 2522A, which prohibits the receipt or distribution (18 U.S.C. § 2522A(a)(2)) and the possession (18 U.S.C. § 2522A(a)(5)) of child pornography.





� In addition to ninety-three days of day-for-day credit for the days the appellant spent in pretrial confinement, the military judge awarded an additional ninety-three days of confinement for a defective magistrate’s review.  See Rule for Courts-Martial 305(i) and (k) [hereinafter R.C.M.] (“The remedy for noncompliance with subsections (f), (h), (i), or (j) of this rule shall be an administrative credit . . . computed at the rate of 1 day credit for each day of confinement served as a result of such noncompliance.”).





� Counsel and the appellant stipulated, “The Accused did not save all the images he received.  He would pick and choose which ones he wanted to possess.”





� Muick, Black, and Kimbrough all involve charges under 18 U.S.C. § 2252, which prohibits, inter alia, the distribution, receipt, and possession of visual depictions of child pornography.  The appellant was charged under 18 U.S.C. § 2252A, enacted in 1996 as a supplement to § 2252 to “address[ ] the problem of ‘high-tech kiddie porn.’”  The provisions of “[s]ection 2252A mirror[ ] . . . the prohibitions on the distribution, possession, [and] receipt . . . of material produced using an actual minor engaging in sexually explicit conduct contained in 18 U.S.C. 2252.”  S. Rep. No. 104-358, at 7, 9 (1996); see also United States v. Falk, 50 M.J. 385, 387, 391 (1999).
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