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MEMORANDUM OPINION

-----------------------------------------
CARTER, Judge:


On 4 November 1997, a military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of wrongful appropriation (four specifications) in violation of Article 121, Uniform Code of Military Justice, 10 U.S.C. § 921 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for one year, forfeiture of $600.00 pay per month for twelve months, and reduction to Private E1.

By memorandum dated 5 February 1998, appellant’s trial defense counsel submitted a comprehensive packet of clemency matters to the convening authority on appellant’s behalf.  On 11 February 1998, the acting convening authority took action in appellant’s case and approved the sentence as adjudged, even though appellant 

had a pretrial agreement that limited his confinement to six months.*  On 17 February 1998, the acting convening authority signed a second action stating that “only so much of the sentence as provides for Reduction to Private (E1), forfeiture of $600.00 pay per month for twelve months, and confinement for six months is approved and, except for that part of the sentence extending to a bad-conduct discharge, will be executed.”  In a letter to the convening authority dated 18 February 1998, appellant clarified his clemency desires (Defense Appellate Exhibit C).

The Clerk of Court received the record of trial in this case on 23 February 1998.  By letter dated 6 March 1998, the staff judge advocate advised appellant that the convening authority could not consider appellant’s 18 February 1998 letter or act on his case because the promulgating order had already been distributed (Defense Appellate Exhibit D).  On 20 March 1998, the convening authority signed a “corrected copy” of an action which specifically approved the bad-conduct discharge as well as the other punishments previously approved in the second action on 17 February 1998 by the acting convening authority.


On appeal, appellant asserts that the 20 March 1998 “corrected” action by the convening authority was without legal authority and is a nullity.  We agree.  See Rule for Courts-Martial 1107(f)(2) [hereinafter R.C.M.], United States v. Jackson, 36 M.J. 844, 845 (A.C.M.R. 1993), and United States v. Smith, 44 M.J. 788, 791 (N.M.Ct.Crim.App. 1996).


We further find that the second action of the convening authority, dated 17 February 1998, is ambiguous.  See United States v. Schiaffo, 43 M.J. 835, 836 (Army Ct. Crim. App. 1996).  Accordingly, the record of trial will be returned to the same convening authority with instructions to withdraw the 17 February 1998 action and to substitute a corrected action in accordance with R.C.M. 1107(g).  See MANUAL FOR COURTS-MARTIAL, UNITED STATES (1998 ed.), App. 16, at A16-4.  Prior to taking action, the convening authority will consider the post-trial matters submitted on appellant’s behalf on 5 and 18 February 1998.  The record of trial will thereafter be returned to this court for further review.


Senior Judge TOOMEY and Judge TRANT concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* The record of trial does not contain either the 11 February 1998 “action” document or the first promulgating order.  Department of Defense Form 490, Chronology Sheet, which was signed by the staff judge advocate, states that action occurred on 11 February 1998.  Defense Appellate Exhibit A is a copy of the 11 February 1998 promulgating order signed by the Chief of the Criminal Law Division.  All three of the promulgating orders in this case reflect the convening authority’s waiver of forfeitures for six months, effective 19 November 1997, and their payment to appellant’s dependents.  None of the three promulgating orders reflect that on 19 November 1997 the convening authority also deferred appellant’s reduction in rank until action.
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