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MEMORANDUM OPINION

-----------------------------------------
KAPLAN, Judge:


A military judge found the appellant guilty, in accordance with his pleas, of premeditated murder, rape (three specifications), forcible sodomy, and kidnapping   (two specifications), in violation of Articles 118, 120, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 918, 920, 925, and 934 (1988) [hereinafter UCMJ].
  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for life, forfeiture of all pay and allowances, and reduction to Private E1.


This case is before the court for automatic review pursuant to Article 66, UCMJ, 10 U.S.C. § 866.  We have considered the record of trial, the two assignments of error, the government’s reply thereto, and the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  Although appellant’s first assignment of error alleging error in the staff judge advocate’s recommendation [hereinafter recommendation] prepared in compliance with Rule for Courts-Martial 1106 [hereinafter R.C.M.] is factually correct, we find that any error did not prejudice the appellant.  UCMJ art. 59(a).  The Grostefon submissions and the remaining assignment of error are lacking in merit.  Accordingly, we affirm.


As alleged by the appellant, and conceded by appellate government counsel, the recommendation does contain an error.  The recommendation wrongly indicates that the appellant was found guilty of assault with intent to commit rape (Specification 3 of Charge VI) and of assault with intent to commit sodomy (Specification 4 of Charge VI).  In fact, the military judge dismissed these specifications on defense motion, prior to findings, as being multiplicious with Specification 1 of Charge III and the Specification of Charge IV, respectively.  Appellant and his defense counsel failed to identify or otherwise comment on these misstatements in the defense R.C.M. 1105 and 1106 submissions. 

Once again, staff judge advocates are reminded of the importance of accuracy and attention to detail in the preparation of post-trial recommendations.  As we have previously stated, it is “imperative that the convening authority be provided accurate and complete information in the post-trial recommendation, addenda thereto, and in any defense response to either the recommendation or an addendum.”  United States v. Godfrey, 36 M.J. 629, 631 (A.C.M.R. 1992).  However, not every error is prejudicial error.  The findings and sentences of courts-martial “may not be held incorrect on the ground of an error of law unless the error materially prejudices the substantial rights of the accused.”  UCMJ art. 59(a); Godfrey, 36 M.J. at 632 n.6; United States v. Hallums, 26 M.J. 838 (A.C.M.R. 1988).   

In this case, it is manifest to us that the error in the recommendation does not “raise[ ] a fair risk of prejudice.”  United States v. Leininger, 25 M.J. 746, 749 (A.C.M.R. 1987).  Therefore, we need not invalidate the convening authority’s action.  Id.  As our superior court has held, we are “free to affirm when a defense allegation of legal error would not foreseeably have led to a favorable recommendation by the staff judge advocate or to corrective action by the convening authority.”  United States v. Hill, 27 M.J. 293, 297 (C.M.A. 1988).  The appellant was convicted of kidnapping, raping, and forcibly sodomizing his estranged wife’s best friend, kidnapping and raping his estranged wife, and ultimately murdering his wife.  Appellant’s sentence includes a mandatory component of confinement for life.
  We have considered the possibility that the convening authority, acting on a totally accurate staff judge advocate’s recommendation, would have exercised clemency.  We find that possibility implausible, at best.  In fact, we are ineluctably convinced that clemency would not have been exercised under the abhorrent facts of this case.

The findings of guilty and the sentence are affirmed.

Acting Chief Judge EDWARDS and Judge CAIRNS concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Pursuant to the terms of the pretrial agreement in this case, government counsel presented no evidence on charges of attempted murder and burglary, in violation of Articles 80 and 129, UCMJ; not guilty findings were entered as to these offenses.  Other charges of assault with intent to commit rape and assault with intent to commit forcible sodomy, violations of Article 134, UCMJ, were dismissed by the military judge as multiplicious for findings.





� See para. 43a, Manual for Courts-Martial, United States, (1995 ed.).
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