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MEMORANDUM OPINION
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BROWN, Judge:

A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of driving while intoxicated and wrongful appropriation, in violation of Articles 111 and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 911 and 921.  The military judge sentenced the appellant to a bad-conduct discharge, forfeiture of all pay and allowances, reduction to Private E1, and confinement for five months.  In the exercise of his clemency power, the convening authority approved only four months of confinement while approving the remainder of the adjudged sentence.

Although this case was submitted to the court upon its merits without any assigned errors, we find that two matters merit comment and correction.

The appellant was charged, inter alia, with larceny of another soldier’s debit card (Specification 1 of Charge II) and nine separate larcenies through use of the card (Specifications 2-10 of Charge II).  Pursuant to his pretrial agreement, the appellant pleaded guilty to wrongful appropriation, the lesser included offense of larceny, as to each larceny specification.  At trial, the providence inquiry was thorough and without error, and the military judge accepted the appellant’s pleas of guilty on the record.  The government declined to present any evidence of the greater offense on any of the larceny specifications. 

Although the military judge clearly intended to find the appellant guilty consistent with his pleas, the military judge misspoke in announcing his findings. Instead of announcing a finding of guilty “of Specification 1 of Charge II,” he announced a finding of guilty “[o]f the Specification of Charge II.”  The military judge also failed to make the finding of guilty of Specification 1 of Charge II by exceptions and substitutions—excepting the word “steal,” and substituting therefor, the words “wrongfully appropriate.”  Finally, he announced no findings as to Specification 2 of Charge II (wrongful appropriation of currency through use of the debit card). 

To his credit, the military judge realized these errors when he reviewed the record for authentication.  In Appellate Exhibit VI, he clarified that he intended to find the appellant guilty as to Specification 1 of Charge II, in accordance with the appellant’s plea.  The military judge also acknowledged that he failed to make any finding as to Specification 2 of Charge II and related his understanding that, because of this error, the convening authority intended to find the appellant not guilty of Specification 2 of Charge II.  Both the trial counsel and trial defense counsel agreed with the military judge’s comments and conclusions and saw no need for a post-trial session pursuant to Rule for Courts-Martial 1102.

Although the promulgating order reflects that the appellant was found guilty of Specification 1 of Charge II by exceptions and substitutions, this was not the finding announced by the military judge, and Appellate Exhibit VI did not serve to change this finding.(  We do find it extremely helpful, however, that the military judge reiterated on the record that the appellant wrongfully appropriated the debit card (Specification 1 of Charge II) when discussing a multiplicity issue just prior to announcing the sentence.  Therefore, based on the entire record, we are convinced that the military judge’s finding of guilty of “the Specification of Charge II” equated to a finding of guilty of Specification 1 of Charge II.  In this respect, we believe that the military judge’s finding as to this specification was “certain, definite and free from ambiguity.”  United States v. King, 50 M.J. 686, 687 (A.F. Ct. Crim. App. 1999) (citing United States v. Dilday, 47 C.M.R. 172, 173 (A.C.M.R. 1973)).   Based on the appellant’s guilty pleas and thorough providence inquiry, however, the military judge could not find the appellant guilty of Specification 1 of Charge II, as charged; the military judge could only find the appellant guilty of Specification 1 of Charge II, by exceptions and substitutions.  We will provide appropriate relief in our decretal paragraph.

Although the promulgating order reflects that the convening authority dismissed Specification 2 of Charge II, we find nothing in the record to document any such action by the convening authority.  We are convinced that all parties understood that the convening authority intended to dismiss Specification 2 of Charge II, that this was, in fact, the convening authority’s intent, and that all parties relied on this understanding when they concluded that a post-trial session was unnecessary.  Again, we will provide appropriate relief in our decretal paragraph.  

We have considered the matters personally asserted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The court affirms only so much of the finding of guilty of Specification 1 of Charge II as finds that the appellant did, at or near Fort Bliss, Texas, on or about 19 February 1999, wrongfully appropriate a Riverside Savings Bank debit card, of a value of less than $100.00, the property of Riverside Savings Bank and/or Private First Class Eddie Vader, in violation of Article 121, Uniform Code of Military Justice.  Specification 2 of Charge II is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and the entire record, the sentence is affirmed.


Senior Judge CAIRNS and Judge VOWELL concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

( Rule for Courts-Martial 1102 [hereinafter R.C.M.] addresses the proper action to be taken if an error in the announcement of findings is discovered after final adjournment.  See also R.C.M. 922(d) discussion.
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