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MEMORANDUM OPINION
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CARTER, Judge:


A military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of assault consummated by a battery (six specifications), communicating a threat, kidnapping, and pandering, in violation of Articles 128 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 928 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for two years, forfeiture of all pay and allowances, and reduction to Private E1.  Appellant was paroled after serving one year of confinement.  The case is before the court for review under Article 66, UCMJ.


We agree with appellant’s third assignment of error that the military judge erred in failing to suppress a portion of appellant’s sworn statement, but find that the error was harmless under the facts of this case.


This is a spousal abuse case.  The victim in all of the specifications was appellant’s wife, a U.S. Army staff sergeant, who was fourteen years’ older than appellant.  Appellant was convicted of nine different offenses occurring on five different dates between 23 September 1997 and 27 March 1999. 


The following facts are not in dispute.  On 31 March 1998, Criminal Investigation Command Special Agent (SA) Carsten received a request from the staff judge advocate’s office to interview appellant for physically assaulting and communicating a threat to his wife.  Prior to the interview, SA Carsten reviewed investigative records from the local sheriff and prosecutor’s office concerning assaults by appellant on his wife on 15 February 1998 and a missing person report that appellant filed on his wife on 29 March 1998.  During the interview, SA Carsten advised appellant in writing that he was suspected of the offense of “communicating a threat.”  Appellant executed a rights warning certificate, thereby waiving his rights for that offense, and subsequently signed a sworn statement admitting:  (1) that on 15 February 1998, he hit his wife in the mouth and pushed her down to the ground; (2) that on 27 March 1998, he brought a chain saw into the house and tried to start it in front of his wife to scare her, and later that evening, he hit her twice on the head with his hands and pushed her onto the bed; and (3) that on an unspecified date, he told his wife that he was going to kill her.


At trial, civilian defense counsel moved to suppress those portions of appellant’s written statement admitting to assaults on 15 February 1998 and 27 March 1998 as being improperly obtained because the rights waiver did not advise appellant that he was being questioned about assaults.


Agent Carsten was the only witness who testified at the suppression motion hearing held on 2 November 1999.  The military judge denied the suppression motion, finding as fact:  (1) that prior to completing the rights waiver certificate, SA Carsten orally told appellant he was going to interview him both about threatening his wife and assaulting her; (2) that SA Carsten was in a hurry and forgot to write “assault” as a suspected offense on the rights waiver certificate; and (3) because the communication of a threat “was integrally related to an assault,” appellant was oriented “to the entire incident” at the time he waived his rights.


Exercising our Article 66(c), UCMJ, mandate to “weigh the evidence, judge the credibility of witnesses, and determine controverted questions of fact,” we substitute the following findings of fact for those of the military judge.
  We find that SA Carsten stated, several times, that he had no independent memory of this interview (which happened over nineteen months before his testimony) apart from reviewing the case file.  He stated that his normal practice is to ask suspects, “Do you know why you’re here?” before he does a rights advisement, and that is when he would have orally told appellant that he was going to interview him for both assault and communicating a threat.  He specifically testified that he did not remember whether he did that in this case (R. at 39).  We find as fact that SA Carsten did not orally advise appellant that the interrogation would include the offense of assault.


The statement that SA Carsten took from appellant (Pros. Ex. 2) concerned two findings of guilty for assault consummated by a battery on 15 February 1998, one finding of guilty for communication of a threat on 26 March 1998, and one finding of guilty for assault consummated by a battery on 27 March 1998.  In performing our de novo review of the legal and factual sufficiency of the findings of guilty, we did not consider appellant’s written admissions to SA Carsten concerning these three inadequately warned assault specifications.
  UCMJ art. 66(c); United States v. Washington, 57 M.J. 394, 399 (2002).  
The victim testified concerning each of these three assault specifications.  The two 15 February 1998 assaults were corroborated by a civilian district attorney who testified that appellant admitted the assaults to her during her investigation of the case when he tried to get her to dismiss the civilian charges.  Additionally, a doctor who treated the victim in the emergency room, where she arrived by ambulance, testified as to the extent of her injuries and recounted her explanation that appellant inflicted the injuries during a domestic dispute.  The 27 March 1998 assault was corroborated by a different medical doctor who examined her injuries and confirmed that she looked “beat up.”


We hold that the military judge’s erroneous consideration of those portions of appellant’s written statement pertaining to the unwarned assault specifications was harmless error and did not materially prejudice appellant’s substantial rights.  UCMJ art. 59(a).  After performing a de novo review of the remaining evidence in the record, we are satisfied as to the factual and legal sufficiency of all the findings of guilty beyond any reasonable doubt.  UCMJ art. 66(c); Washington, 57 M.J. at 399.  


The findings of guilty and the sentence are affirmed.


Senior Judge CHAPMAN and Judge STOCKEL concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� We will issue a certificate of correction to remedy the error in the promulgating order raised in appellant’s second assignment of error.  We find no merit to appellant’s first assignment of error or the matters he personally asserted under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).





� See United States v. Morris, 44 M.J. 841 (Army Ct. Crim. App. 1996), aff’d, 49 M.J. 227 (1998), for a discussion of this court’s authority to substitute its own findings of fact for those of the military judge when reviewing the military judge’s ruling on the admissibility of evidence.





� Appellate defense counsel did not assert that the finding of guilty of the 27 March 1998 assault was erroneously affected by the military judge’s admission of appellant’s entire statement to SA Carsten.  However, to moot any possible claim of prejudice on this issue, we did not consider appellant’s written admissions in our de novo review of that finding of guilty.
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