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MEMORANDUM OPINION
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BARTO, Senior Judge:


A military judge sitting as a special court-martial convicted appellant pursuant to his pleas of absence without leave in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for ninety days, forfeiture of $795.00 pay per month for three months, and reduction to Private E1.  This case is before the court for review pursuant to Article 66, UCMJ.  


Appellant pleaded guilty to being absent without leave from 24 July 2001 until 31 March 2004.  Appellant admitted during the plea inquiry that he was absent from his unit during the entire period alleged.  During his unsworn statement, however, appellant stated the following:

I also tried to turn myself in while I was up there [in Montana] at an Air Force Base, after the 9/11 bombing, but they just told me there was nothing they could do for me because there was no warrant out for my arrest and I did not have my military ID card on me.  That they -- there was nothing to do, I would just have to wait until something happened.  And then, I finally made -- got the means back to Illinois around June or July of 2002, sir.  And I went back to Illinois and tried to meet up with the hometown recruiter that recruited me into the military.  He ended up telling me I was to sign papers and he was supposedly faxing them down to here trying to help me take care of my situation, which nothing ever got done on that.

The military judge did not subsequently question appellant concerning his efforts to coordinate his return to military control, and the court-martial continued to adjournment. 

Appellate defense counsel assert that appellant’s absence “terminated when he presented himself to Air Force authorities in Montana.”  Appellate government counsel concede that appellant’s assertion that he tried to return to military control at an unidentified Air Force base in Montana “created a substantial conflict with his plea of guilty” but suggest that we can nevertheless affirm two periods of unauthorized absence and reassess the sentence. 

We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996).  We may overturn a military judge’s acceptance of a guilty plea only if the record of trial shows a “substantial basis” in law and fact for questioning the plea.  United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002) (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  A military judge may not accept a guilty plea without first determining that a factual basis exists for the plea.  Rule for Courts-Martial [hereinafter R.C.M.] 910(e); see UCMJ art. 45; Jordan, 57 M.J. at 238.  The military judge must elicit from the accused “factual circumstances as revealed by the accused himself [that] objectively support that plea.”  United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980).  

When an accused sets up a matter inconsistent with the plea at any time during the proceeding, the military judge either must resolve that inconsistency or reject the accused’s plea.  United States v. Garcia, 44 M.J. 496, 498 (C.A.A.F. 1996) (citing UCMJ art. 45(a) and R.C.M. 910(h)(2)); see Davenport, 9 M.J. at 367.  “Where an accused’s responses during the providence inquiry suggest a possible defense to the offense charged, the trial judge is well advised to clearly and concisely explain the elements of the defense in addition to securing a factual basis to assure that the defense is not available.”  United States v. Pinero, 60 M.J. 31, 34 (C.A.A.F., 2004) (quoting United States v. Jemmings, 1 M.J. 414, 418 (C.M.A. 1976)).  As our superior court has noted, however, 

[w]e will not overturn a military judge's acceptance of a guilty plea based on a “mere possibility” of a defense.  The record must “show a ‘substantial basis’ in law and fact for” rejecting the plea of guilty.  United States v. Prater, 32 M.J. 433, 436 ([C.M.A.] 1991).  We also will not “speculate post-trial as to the existence of facts which might invalidate an appellant’s guilty pleas.”  United States v. Johnson, 42 M.J. 443, 445 ([C.A.A.F.] 1995).  

United States v. Faircloth, 45 M.J. 172, 174 (C.A.A.F. 1996).  A substantial basis for rejecting a plea of guilty exists when appellant has set up some evidence—either during the plea inquiry or by other means—of each element of a relevant defense recognized by military law.  See Garcia, 44 M.J. at 498.  

As this court reiterated in United States v. Rogers, 59 M.J. 584 (Army Ct. Crim. App. 2003), an absentee must do each of the following to voluntarily terminate an unauthorized absence:  

(1) present him or herself with the intent to return to military duty.  The soldier must accomplish this by an overt act, done in person, and not by telephone or other means;

(2) make this presentment to a military authority, that is, someone with authority to apprehend the soldier.  Such authorities include, but are not limited to, a commissioned officer, a noncommissioned officer, or a military police officer;

(3) identify him or herself to the military authority and disclose his or her AWOL status, unless the authority is already aware of the soldier’s identity and AWOL status; and

(4) submit to the actual or constructive control exercised over the absentee by the authority to whom he or she has made the necessary disclosure.

Id. at 586-87 (footnotes omitted) (reaffirming United States v. Coglin, 10 M.J. 670 (A.C.M.R. 1981)).  The military judge should have explained the law concerning voluntary termination to appellant and obtained appellant’s admission of facts that unambiguously negate its applicability to the instant case.  See United States v. Scott, 59 M.J. 718, 722 (Army Ct. Crim. App. 2004), pet. denied, 60 M.J. 46 (C.A.A.F. 2004); Rogers, 59 M.J. at 588.  However, the failure to do so under the circumstances of this case does not create a substantial basis in law and fact for rejecting appellant’s guilty plea.  

In connection with appellant’s actions in Montana, we note that appellant did not assert that he personally presented himself to a military authority with the power to apprehend him, as required by our precedent in Rogers and Coglin.  We also note that appellant did not assert that he personally presented himself to his “hometown recruiter,” but only that he “tried to meet up” with him.  In neither circumstance did appellant ever submit to actual or constructive military control.  As such, appellant’s assertions evince nothing “more than an inchoate desire to return at an earlier date.”  United States v. Acemoglu, 21 U.S.C.M.A. 561, 563, 45 C.M.R. 335, 337 (1972).  Notwithstanding the government concession, we conclude that appellant’s unsworn statement raises no more than the “mere possibility” that he terminated his unauthorized absence on one or more occasions.  Faircloth, 45 M.J. at 174.

The remaining assignment of error is without merit.

The findings of guilty and the sentence are affirmed.     

Chief Judge CAREY( and Judge CLEVENGER concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court

( Chief Judge Carey took final action in this case prior to his retirement.
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