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MEMORANDUM OPINION
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STOCKEL, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave (two specifications), wrongful use of marijuana (three specifications), and misbehavior of a sentinel, in violation of Articles 86, 112a, and 113, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 912a, and 913 [hereinafter UCMJ].   The military judge sentenced appellant to a bad-conduct discharge, confinement for three months and twenty-three days, forfeiture of $737.00 pay per month for three months, and reduction to Private E1.  The convening authority reduced the confinement to eighty-eight days, and otherwise approved the sentence as adjudged.  The case is before this court for review pursuant to Article 66, UCMJ.

Although appellate defense counsel submitted the case on its merits, we find that Major General (MG) F. L. Hagenbeck, Commander, 10th Mountain Division (Light Infantry) and Fort Drum, Fort Drum, New York (hereinafter Division Commander), improperly took action pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 1107 on appellant’s case.  We will provide relief in our decretal paragraph.

BACKGROUND

On 25 June 2002, Brigadier General (BG) Keith M. Huber, Commander, 10th Mountain Division (Light Infantry) (Rear) (hereinafter Rear Commander), based upon the written pretrial advice of Major (MAJ) James H. Robinette II, his staff judge advocate (SJA), referred appellant's case to trial by a special court-martial.  On 26 July 2002, appellant was convicted and sentenced.  On 4 September 2002, the SJA prepared his post-trial recommendation (SJAR) pursuant to R.C.M. 1106 for the Rear Commander, BG Huber.  On 6 September 2002, the Division Commander, MG Hagenbeck, signed a memorandum for record in which he adopted the procedures outlined by BG Eric F. Smith
 for the excusal and detail of court-members as established by a 9 August 2002 memorandum.  Major General Hagenbeck further “resumed command of Fort Drum, NY, and the 10th Mountain Division (Light Infantry)” and “adopt[ed] all responsibilities for all courts-martial cases previously referred to the panels.”  On 10 October, MAJ Robinette, as the “acting” SJA, prepared an addendum to his SJAR.  The addendum was addressed to the “Commander, 10th Mountain Division (Light Infantry) and Fort Drum”—MG Hagenbeck—who took action on appellant’s case.  


DISCUSSION

In this case, there were two lawfully appointed, separate, and distinct General Court-Martial Convening Authorities (GCMCAs):  (1) the Commander, 10th Mountain Division (Light Infantry); and (2) the Commander, 10th Mountain Division (Light Infantry) (Rear).
  The authority to act upon the findings and sentence of a court-martial is “a matter of command prerogative involving the sole discretion of the convening authority,” in this instance, BG Huber.  UCMJ art. 60(c)(1) (emphasis added).  A convening authority may forward a case to another GCMCA for action, but only if it is impracticable for the convening authority to take action in the case that he convened.  R.C.M. 1107(a); see United States v. Newlove, __ M.J. __, ARMY 20020536 (Army Ct. Crim. App. 20 Aug. 2003).  The document forwarding the case should be included in the record, and it should contain a statement of the reasons why the convening authority who referred the case is unable to take action.  See R.C.M. 1107(a) and discussion thereto; Newlove, ARMY 20020536 at 4; United States v. Barry, 57 M.J. 799, 802-03 (Army Ct. Crim. App. 2002); Army Reg. 27-10, Legal Services:  Military Justice, paras. 5-2b(1) and 5-32 (6 Sept. 2002).  “Absent such a documented transfer of jurisdiction, action in a case must be taken by the same GCMCA who convened the court-martial or his successor in command.”  Newlove, ARMY 20020536 at 4-5 (quoting Barry, 57 M.J. at 803).  The Division Commander, however, is not a successor in command to the Rear Commander.  Since there are no orders or other documents in the record reflecting that the Rear Commander, who referred appellant's case to court-martial, ever subsequently transferred post-trial jurisdiction for appellant's case to the Division Commander,  the purported action by the Division Commander, MG Hagenbeck, is void.


DECISION

The action of the convening authority, dated 10 October 2002, is set aside. The record of trial will be returned to The Judge Advocate General for a new action by the same or a different convening authority, but one shown to be properly authorized to act on the record, in accordance with Article 60(c)-(e), UCMJ.  

Senior Judge CHAPMAN and Judge CLEVENGER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� No further information regarding BG Smith and his position is provided in the record of trial. 





� We judicially note that on 2 June 1999, the Secretary of the Army, pursuant to Article 22(a)(8), UCMJ, designated the Commander, “10th Mountain Division (Light Infantry) (Rear),” as a GCMCA.  General Order Number 6, Headquarters Department of the Army, 30 March 2000.  
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