BRADFORD – ARMY 20010774


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

CHAPMAN, CLEVENGER, and STOCKEL

Appellate Military Judges

UNITED STATES, Appellee

v.

Private First Class RICKIE J. BRADFORD, JR.

United States Army, Appellant

ARMY 20010774

4th Infantry Division (Mechanized)

Michael B. Neveu, Military Judge

Lieutenant Colonel Flora D. Darpino, Staff Judge Advocate

For Appellant:  Colonel Robert D. Teetsel, JA; Lieutenant Colonel E. Allen Chandler, Jr., JA; Major Imogene M. Jamison, JA; Captain Terri J. Erisman, JA (on brief).

For Appellee:  Colonel Lauren B. Leeker, JA; Lieutenant Colonel Margaret B. Baines, JA; Lieutenant Colonel Randy V. Cargill, JA, USAR (on brief).

27 February 2004
-----------------------------------------

MEMORANDUM OPINION
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STOCKEL, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of an attempt to commit larceny, wrongful use of marijuana, larceny (three specifications), and forgery (two specifications), in violation of Articles 80, 112a, 121, and 123, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 912a, 921, and 923 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for twenty months, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority reduced the confinement to eighteen months and otherwise approved the sentence as adjudged. 

In this Article 66, UCMJ, appeal, appellant asserts that:  (1) his pleas of guilty  to the Specifications of Charges I, III, and IV and Additional Charge II are improvident because the military judge failed to advise him of each of the elements required for a conviction under Charge I; Specification 2 of Charge III; and Additional Charge II; and because the military judge failed to conduct an adequate providence inquiry for Charges III, IV, and Additional Charge II; (2) the military judge erred in failing to consolidate Specifications 1 and 2 of Charge III; and (3) the convening authority erred in denying appellant's request for deferment of forfeitures.  The government concedes, and we agree, that the military judge improperly failed to consolidate Specifications 1 and 2 of Charge III.  Although not raised by appellant, we also find that the staff judge advocate (SJA) failed to comment on an allegation of legal error raised in appellant’s clemency petition.  Based upon this error, we will set aside the convening authority’s action, order a new review and action, and direct the convening authority to take corrective action regarding Specifications 1 and 2 of Charge III.

BACKGROUND

Sometime between 1 August 2000 and 24 February 2001, appellant stole his roommate's driver's license and checkbook.  On 24 February 2001, appellant entered a Radio Shack store and opened a credit account with that store.  He filled out a credit application signing his roommate's name on the credit application.  Appellant showed his roommate's driver's license as his identification.  Once credit was approved, appellant purchased approximately $1,300.00 worth of merchandise.  Next, appellant went to Gordon's Jewelers.  He again signed his roommate's name on the credit application and used the driver's license as identification.  The clerk at Gordon's Jewelers requested additional identification.  Appellant showed the clerk the stolen checks, which had appellant's roommate's name pre-printed on them.  Appellant purchased a ring valued over $2,000.00.  Before appellant departed the store, however, the clerk noted that there was another account in the same name and asked for the ring back.  Appellant gave the ring back to the clerk.  

At trial, appellant's defense counsel moved to consolidate charges for sentencing purposes.  Specifically, he asked the military judge to consolidate Charge I (attempted larceny of a ring from Gordon’s Jewelers) and Charge IV (forgery of the roommate's signature on the Gordon's Jewelers credit application), and to consolidate Additional Charge I (larceny from Radio Shack) and Additional Charge II (forgery of the roommate's signature on the Radio Shack credit application) for sentencing purposes.  During the course of the court-martial, defense counsel also moved to consolidate Specifications 1 and 2 of Charge III (the larceny of the driver's license and the larceny of the checkbook).  Although the military judge recognized that the theft of the driver's license and checkbook, which occurred at the same place and time and from the same victim, was a single larceny, the military judge failed to merge Specifications 1 and 2 of Charge III.  He did, however, consider them as one for sentencing purposes.  He also considered Charges I and IV as one for sentencing purposes and Additional Charge I and Additional Charge II as one for sentencing purposes. 

On 11 December 2001, the SJA prepared her post-trial recommendation (SJAR) in accordance with R.C.M. 1106.  This recommendation was served on appellant’s defense counsel.  Appellant's 19 January 2002 post-trial submission raised one legal error—unreasonable multiplication of charges.  In an addendum to the SJA’s post-trial recommendation, dated 23 January 2002, the SJA discussed appellant's request for clemency in paragraph 2.  In paragraph 3 she noted, “[Appellant] and his counsel renew his motion to dismiss the case based on unreasonable multiplication of charges.”  In paragraph 4, the SJA stated that she considered the clemency submission, and adhered to her original recommendation.  She gave no opinion as to whether corrective action should be taken in regards to the alleged legal error, as required by R.C.M. 1106(d)(4).(  

DISCUSSION
Failure to Advise Appellant of Each Element

To find a plea of guilty to be knowing and voluntary, the record of trial must reflect that the elements of each offense charged have been explained to the accused by the military judge.  UCMJ art. 45(a); Rule for Courts-Martial [hereinafter R.C.M.] 910(c)(1).  If the military judge fails to do so, he commits reversible error, unless it is clear from the entire record that the accused knew the elements, admitted them freely, and pleaded guilty because he was guilty.  United States v. Redlinski, 58 M.J. 117, 119 (C.A.A.F. 2003).  Rather than focusing on a technical listing of the elements of an offense, this court must look at the context of the entire record to determine whether an accused is aware of the elements, either explicitly or inferentially.  Id.; see United States v. Kilgore, 21 C.M.A. 35, 37, 44 C.M.R. 89 (1971); United States v. Pretlow, 13 M.J. 85, 88 (C.M.A. 1982).  A guilty plea, therefore, is not automatically rendered improvident by the military judge's failure to identify or explain the elements of the offense if the accused admits facts, which establish that all the elements are true.  Rejection of a guilty plea on appellate review requires that the record of trial show a substantial basis in law and fact for questioning the guilty plea.  Based upon our review of this case, the three most critical requirements for a provident guilty plea were met.  In the barely adequate providence inquiry here, the military judge set forth the elements of larceny while discussing Specification 1 of Charge III and Additional Charge I.  He also set forth the elements of forgery while discussing Charge IV.  Appellant admitted the facts necessary to establish the charges, he expressed a belief in his own guilt, and there were no inconsistencies between the facts and the pleas.  See United States v. Jones, 34 M.J. 270, 272 (C.M.A. 1002) (citing United States v. Davenport, 9 M.J. 364, 366-67 (C.M.A. 1980)).  Appellant clearly understood the wrongfulness of his actions as evidenced by his guilty plea, his testimony, and the discussion of the stipulation of fact with the military judge.  This understanding, along with consideration of the entire record, leads us to conclude that appellant's guilty pleas were provident.  We do not, however, condone the military judge’s practice, in this case, of failing to separately list the elements of each offense.

Consolidation of Specifications 1 and 2 of Charge III

Appellant argues that the military judge erred in failing to consolidate Specifications 1 and 2 of Charge III.  “When a larceny of several articles is committed at substantially the same time and place, it is a single larceny even though the articles belong to different persons.”  Manual for Courts-Martial, United States (2000 ed.), Part IV, para. 46(h)(ii).  In this case, appellant stole a driver’s license and checkbook at the same time from the same victim.  The military judge, therefore, erred when he failed to merge Specifications 1 and 2 of Charge III.  

SJAR Error

Rule for Courts-Martial 1106(d)(4) provides that when an allegation of legal error is raised in R.C.M. 1105 matters, the SJA shall state an opinion as to whether corrective action should be taken.  Although an analysis of the SJA’s rationale is not required, some sort of minimal response stating agreement or disagreement is required.  Catrett, 55 M.J. at 408.  In the instant case, the SJA failed to comply with this requirement.  Where there is an indication that the defense assertion of error is correct, SJAs are reminded that “in most instances, failure of the staff judge advocate . . . to prepare” an appropriate SJA recommendation and response to “any legal error intimated by” the defense “will be prejudicial and will require remand of the record to the convening authority for preparation of a suitable recommendation.” United States v. Hill, 27 M.J. 293, 296-97 (C.M.A. 1988); United States v. Welker, 44 M.J. 85, 88 (C.A.A.F. 1996); see also United States v. Craig, 28 M.J. 321, 324 (CMA 1989).  

DECISION

The action of the convening authority, dated 13 September 2002, is set aside. The record of trial is returned to The Judge Advocate General for a new action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.

Senior Judge CHAPMAN and Judge CLEVENGER concur.
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MARY B. DENNIS







Deputy Clerk of Court

( Based upon the specific addendum before us, which does not refer to any prior “opinions” expressed in the SJAR, we find this case distinguishable from the circumstances surrounding the addendum reported in United States v. Catrett, 55 M.J. 400, 408 (C.A.A.F. 2001).
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