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MEMORANDUM OPINION
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BARTO, Senior Judge:

A military judge sitting as a special court-martial convicted appellant pursuant to his pleas of desertion and breaking restriction in violation of Articles 85 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 885 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for forty-five days, and forfeiture of $737.00 pay per month for two months.  The convening authority also directed that appellant receive fifty-three days credit against his approved sentence to confinement for time spent in pretrial confinement.  
This case is before the court for review under Article 66, UCMJ.  We agree with appellate defense counsel that the record of trial does not contain a letter from appellant to the convening authority submitted as part of appellant’s request for clemency.  We will grant appropriate relief in our decretal paragraph.  

Trial defense counsel submitted a document styled “Request for Clemency” to the convening authority before initial action in this matter.  In that document, counsel refers to a letter written by appellant for the convening authority that was purportedly attached as “Enclosure 1.”  The staff judge advocate’s recommendation does not mention this personal letter from appellant and the addendum thereto only makes a reference to unspecified “Submissions by Defense” that are attached to the addendum at Tab B.  The letter from appellant was also not included or attached to the record of trial.    

Article 60, UCMJ, and Rule for Courts-Martial [hereinafter R.C.M.] 1107(b)(3)(A)(iii) provide that the convening authority shall consider any clemency matters submitted by an accused and his counsel pursuant to R.C.M. 1105 or 1106.  “Speculation concerning the consideration of such matters simply cannot be tolerated in this important area of command prerogative.”  United States v. Craig, 28 M.J. 321, 325 (C.M.A. 1989) (citing United States v. Siders, 15 M.J. 272, 273 (C.M.A. 1983)).  Therefore, we will not speculate as to whether the letter from appellant that was apparently intended to accompany his clemency request was in fact submitted to and considered by the convening authority.  United States v. Stephens, 56 M.J. 391, 392 (C.A.A.F. 2002); United States v. Hallums, 26 M.J. 838, 841 (A.C.M.R. 1988).  

The action of the convening authority, dated 15 January 2003, is set aside.  The record of trial will be returned to The Judge Advocate General for a new action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.  


Judge MAHER and Judge HOLDEN concur.







FOR THE COURT:
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