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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of wrongful use of marijuana (two specifications) and wrongful possession of marijuana (two specifications), in violation of Article 112a, 10 U.S.C. § 912a, Uniform Code of Military Justice [hereinafter UCMJ].  The adjudged sentence was a bad-conduct discharge, confinement for six months, and forfeiture of all pay and allowances.  Pursuant to the terms of a pretrial agreement, the convening authority reduced the confinement to five months, but otherwise approved the adjudged sentence.


In this Article 66, UCMJ, appeal, appellant asserts, and the government concedes, that the staff judge advocate’s post-trial recommendation (SJAR) misadvised the convening authority of the adjudged findings of Specification 1 of the Charge.  We agree.


Specification 1 of the Charge alleged that appellant wrongfully possessed some amount of marijuana.  The military judge accepted appellant’s plea and found him guilty as charged.  Regarding that specification, the SJAR erroneously advised the convening authority that appellant was charged with and found guilty of wrongfully using marijuana.  The trial defense counsel did not object to the error, but rather aggravated it by informing the convening authority in the petition for clemency that appellant “entered a plea [sic] of guilty to 4 specifications of Article 112a (3 specifications of wrongful use of marijuana and 1 specification of wrongful distribution of marijuana[)].”  (Emphasis added.) 


It is well-settled that, unless otherwise indicated in the action, a convening authority approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994); United States v. Lindsey, 56 M.J. 850, 851 (Army Ct. Crim. App. 2002).  Because the SJAR incorrectly stated the offense of which appellant was adjudged guilty, the convening authority’s purported approval of guilty of Specification 1 of the Charge is a nullity.  See Diaz, 40 M.J. at 337; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994); Lindsey, 56 M.J. at 851.      


We may either affirm the remaining findings of guilty “that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.”  United States v. Hutchinson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002) (citing Diaz, 40 M.J. at 345; United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997); Rule for Courts-Martial 1107(g)).  In the interest of judicial economy, we will resolve the error in the SJAR by dismissing Specification 1 of the Charge.  


Applying United States v. Wheelus, 49 M.J. 283, 289 (1998), we find appellant has made no colorable showing of prejudice to his substantial rights concerning the approved sentence.  UCMJ art. 59(a).  However, we will exercise our considerable discretion and, to moot any possible claim of prejudice, reassess the sentence based upon the errors noted and the entire record.


We also have reviewed the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.    


The purported approval of a finding of guilty of Specification 1 of the Charge is set aside, and Specification 1 of the Charge is dismissed.  The remaining findings of guilty are affirmed.  The court affirms only so much of the sentence as provides for a bad-conduct discharge and confinement for three months.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, including the forfeiture of pay and allowances, are ordered restored as mandated by Article 75(a), Uniform Code of Military Justice.

FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

PAGE  
2

